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THE CONSTITUTIONALITY OF PRIVATE WAYS. 


TuE constitution of the United States declares that “ private prop- 
erty shall not be taken for public use, without just compensa- 
tion.” Similar provisions, with slight differences in phraseology, 
exist in the constitutions of most, if not all, of the several states. 

Numerous and delicate questions have arisen in the application 
of this simple principle, not the least of which is that allowing 
private or corporate mill-owners to take the land or water-power 
of others, without their consent. But this is now upheld in many 
states, though not in all, on somewhat peculiar grounds, and can 
hardly be relied upon as furnishing a safe analogy for other in- 
stances, — certainly not for the taking of land for private ways, of 
which we propose now to speak. 

It is clear in the outset, notwithstanding the language of some 
judges to the contrary,! that the laying and construction of a road 
through another’s land is the taking of his property, although the 
fee still remains in him, and only an easement is taken. Taking a 
part of another’s estate is as much forbidden by the constitution as 
taking the whole. And that the state or government cannot take 
the fee of a man’s land from him without his consent, and trans- 
fer it to another for his own benefit merely, even upon full com- 
pensation being made, is too clear for argument. See In re Albany 
Street, 11 Wend. 150; Beekman v. Saratoga and Schenectady 


1 See the opinions in Snyder v. Warford, 11 Missouri, 518 ; Livermore v. Jamaica, 
23 Verm. 361. 
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Railroad, 3 Paige, 73; Varick vy. Smith, 5 Paige, 159; The People 
v. White, 11 Barb. 26; Hoye v. Swan, 5 Md. 237; Hepburn’s 
Case, 3 Bland, 95. 

A statute, therefore, which authorizes the taking of land for a 
private way, without making any compensation, is clearly uncon- 
stitutional ; as much so as taking it for a public way. The differ- 
ence is only one of degree ; the quantum of interest may vary, but 
the principle is the same. See Brewer v. Bowman, 9 Geo. 87 
(1850) ; McCauley v. Dunlap, 4 B. Monroe, 57 (1843). 

It is equally clear; though here, too, we encounter the opin- 
ions of some judges to the contrary ;! that the constitutional pro- 
vision that private property may be taken for public uses upon 
payment of compensation, is an implied prohibition against taking 
it for private uses, even upon making compensation. This is but 
the application of a familiar rule of construction upon statutory or 
constitutional law. 

One more consideration, and we approach the main question. 

It is often argued that the legislature is the judge, whether the 
use for which they authorize private property to be taken is or is not 
a public use, and therefore that their decision is final upon this ques- 
tion. But this wholly loses sight of the proper province of the 
legislative and the judicial departments. The constitution, and 
not the Jaw, is the suprema lex, —the constitution, as expounded 
by the courts, and not by the legislature. The latter have no more 
authority to explain or determine the meaning of the constitution 
upon this question than upon any other. To allow them to do so 
would sweep away every constitutional limitation whatever. Accord- 
ingly, it is now well settled by the better authorities, that the legis- 
lature may decide by the statute whether there is a sufficient 
public exigency to call for or justify the application of the right 
of taking private property, but cannot determine whether the right 
exists in such cases. They are judges of the taking, but not of 
the public use, — of the means, but not of the end. ; 

Few cases place this view in a stronger or better light than those 
of Talbot v. Hudson, 16 Gray, 417 (1860) ; Sadler v. Langham, 34: 
Ala. 311 (1859); Bankhead v. Brown, 25 Iowa, 540 (1868) ; 
Concord Railroad Co. vy. Greeley, 17 N. H. 47 (1845) ; Coster v. 
Tide Water Co., 3 Green, (N. J.) 54 (1866). 

It being, therefore, a question for the courts, and for the courts 


1 See the language of Gibson, C. J., in Harvey v. Thomas, 10 Watts, 68. 
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only, to determine whether it be constitutional to authorize the 
laying out of a private way through another’s land against his 
consent, let us, in the first place, consider how this question has 
been determined by these tribunals. 

This point seems to have first arisen for adjudication i in New 
York, about 1843. An early colonial act, passed in 1772, and 
re-enacted in 1 Rev. Sts. c. 16, §§ 77-79, had provided that — 


Whenever application shall be made to the commissioners of highways 
of any town for-a private road, they shall summon twelve disinterested free- 
holders of the town where the land through which said road is proposed to 
be laid out is situated, to meet on a day certain; of which due notice shall 
be given to the owner or occupant of such land. Such freeholders, when 
met, shall be sworn as above provided, and shall then pomnel to view the 
land through which said road is applied for. 

If they shall determine that such road is necessary, they shall make and 
subscribe a certificate in manner aforesaid; and the commissioners shall 
thereupon lay out the road, and cause a record thereof to be made in the 
town-clerk’s office. 

The damages of the owner of the land through which said road shall be 
laid out shall be ascertained or assessed in like manner as if the same was 
a public highway, and such damages shall be paid by the person applying for 
the road. 

Every such private road, when so laid out, shall be for the use of such 
applicant, his heirs and assigns, but not to be converted to any other use 
or purpose than that of a road; nor shall the occupant or owner of the land 
be permitted to use the same as a road, unless he shall have signified his 
intention of so making use of the same to the jury or commissioners, who 
ascertained the damages sustained by laying out such road, and before such 
damages were so ascertained. 


The reason for citing this statute in full will appear subsequently. 
By § 81, private roads may apparently be discontinued by pub- 
lic authority, in the same manner as public roads. Under that 
act a way had been laid out in due form by the authorized tribu- 
nal, and the damages awarded the land-owner. The party for 
whose benefit the way was laid out proceeded to build the same, 
for which the land-owner brought trespass quare clauswm against 
him. The only point raised was the constitutionality of the law ; 
and, in an able judgment by Bronson, J., its unconstitutionality 
was clearly demonstrated, and the plaintiff had judgment. Taylor 
v. Porter, 4 Hill, 140. 
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This decision, which may be well termed a leading case on this 
subject, was cited with approbation by the same court in Baker y, 
Braman, 6 Hill, 47, where, however, the laying out was sustained 
on the ground of the land-owner’s consent thereto, by his suit for 
and recovery of the damages awarded ; an act which would clearly 
waive any wrongful or unconstitutional appropriation of one man’s 
private property to another’s use. EHmbury vy. Conner, 3 Comst. 
511 (1850). Still later, the case of Taylor v. Porter received the 
sanction of the Court of Appeals, in Powers v. Bergen, 2 Selden, 
368 (1852); and Judge Kent, in the fifth edition of his com- 
mentaries, prepared by himself, after commenting upon Taylor y. 
Porter, says : — 


“T apprehend that the decision of the court was founded on just princi- 
ples, and that taking private property for private uses, without the consent 
of the owner, is an abuse of the right of eminent domain, and contrary to 
fundamental and constitutional doctrine in the English and American 
law.” 2 Kent’s Com. 5th ed. p. 340, note (c). 


Mr. Sedgwick also says that Taylor v. Porter contains a “ clear, 
accurate, and sound exposition of constitutional law.” Sedg. 
on St. and Const. Law, p. 155, note. See also Cooley on Const. 


Lim. p. 531. So well settled, therefore, was the law in New York 
on this point, that in the revised constitution of 1846, an article 
was inserted that private roads might be opened in the same 
manner as other ways, the party to be benefited first paying the 
damages, —an example which has been followed in several other 
states. 

The same question arose in Tennessee in 1852, upon a statute 
of that state declared by the court to be “similar in every re- 
spect” to that of New York, quoted in Taylor vy. Porter, and the 
same conclusion was arrived at. White v. Clack, 2 Swan, 230. 
A similar statute exists in Wisconsin, apparently copied from 
that of New York, and the Supreme Court there laid down and © 
acted upon the same view. Osborn vy. Hart, 24 Wis. 89 (1869). 

In Alabama, an act was passed in 1832, the first section of 
which authorized the establishment of private roads. It was sub- 
stantially re-enacted in the Code of 1852, § 1187, in these 
words : — 


Private roads may be established by the court of county commissioners, 
on the application of any person; such roads not to exceed fifteen feet in 
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width, and to be opened and kept in repair by the person on whose 
application they are established, without exemption from work on public 
roads, 


The constitutionality of this act was elaborately considered in 
the case of Sadler v. Langham, 34 Ala. 311 (1859); and in a 
well reasoned opinion it was declared to be contrary to the consti- 
tution, and void,—a decision entitled to the more consideration, 
since such a laying out had been affirmed in a prior case of Long 
vy. Commissioners, 18 Ala. 482, in which, however, the constitutional 
question was not considered. 

This question has been repeatedly examined in the state of Illi- 
nois. A statute of that state is in these words : — 


Private roads may be laid out by the commissioners of highways from 
the dwelling or plantation of any individuals to any public road, or from 
one public road to another, or from one lot of land to another, or from a 
lot of land to the highway; and whenever any individual desires to have a 
private road laid out, as aforesaid, such individual may apply to the com- 
missioners of highways to lay out such private road, and the commission- 
ers shall proceed to examine into the merits of such application, and be 
governed in their proceedings by the rules and regulations prescribed in 
this act in relation to public roads. The damages assessed shall be paid 


by the person applying for the same, and, when paid, the person applying 
for them, their heirs and assigns, shall have the right to open said private 
road, and shall have the right of way upon the same for ever thereafter, 
but not to be converted to any other use or purpose than that of a road. 
3 Ill. Sts. p. 257. 


The validity of this act was carefully considered in Mesbitt v. 
Trumbo, 39 Ill. 110 (1866), and after a full review of the authori- 
ties, and the principles applicable to such cases, the law was de- 
clared unconstitutional, and it was said that “the legislature is 
powerless to afford the means by which a person can procure the 
right of way over another person’s land without his consent.” 
And Nesbitt v. Trumbo has been repeatedly affirmed in subse- 
quent decisions of the same court. Crear v. Crossley, 40 Ill. 175 
(1866); Winkler v. Winkler, 40 Ill. 185. 

The Supreme Court of Missouri had previously, in 1858, declared 
a similar act in that state to be unconstitutional, although the 
road was called in the act “a neighborhood road.” ““ Names,” say 
the court, “do not alter things; and when an act is unconstitu- 
tional in its essence, it cannot be made valid by specious names 
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or titles. But for the word “neighborhood” in the act, it 
would never occur to any one but that the road was for the private 
use of the defendant alone.” Dickey v. Tennison, 27 Mo. 873 
(1858). 

One of the best discussions of this subject may be found in a 
late case in Iowa. The law of that state provided that private 
roads may be laid out in the same manner as county roads; and 
the general road laws of the state, as to the establishment of 
county roads, are applicable, except that it is not necessary that 
any person but the applicant shall sign the petition. Section 2 
provides that the board of supervisors may appoint a commissioner 
to report upon the application, and requires a bond from the appli- 
-eant to pay all costs and damages. Section 3 enacts that no such 
road shall be ordered to be opened until the costs and damages 
have been paid, and the conditions on which it shall have been 
established shall have been complied with by the applicant. Laws 
of 1866, c. 127, p. 185. The unconstitutionality of this act was 
forcibly set forth in an able opinion by Dillon, C. J., in the late 
case of Bankhead v. Brown, 25 Iowa, 540 (1868), and on the 
ground that roads laid out under that act were essentially private 
roads, because, — 

“ First. The statute denominates them ‘ private roads,’ and is enti- 
tled ‘an Act to provide for establishing private roads.’ If the 
roads established under said act were not intended to be private, 
and different from ordinary and public roads, there was no neces- 
sity for the act. 

Second. Such road may be established upon the petition of the 
applicant alone ; and he must pay the costs and damages occa- 
sioned thereby, and perform such other conditions as to fences, &c., 
_ as the board may prescribe. © 

Third. The public are not bound to work or keep such roads in 
repair; and this is a very satisfactory test as to whether a road is 
public or private. 

Fourth. We see no reason, when such a road is established, 
why the person at whose instance this was done might not lock 
the gates opening into it, or fence it up, or otherwise debar the pub- 
lic of any right thereto. 

These considerations mark the great difference between such a 
road and a public highway, and demonstrate the essentially private 
character of such roads.” 
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There may be a class of roads, guasi public, though usually 
called by some other name, such as “ town roads,” “ town ways,” 
“township roads,” “ pent roads,” “ private highways,” &c., the 
taking of land for which may be valid. And in Ferris v. Bramble, 
5 Ohio St. R. 109 (1855), an act authorizing a township road was 
sustained ; but it was solely on the ground that such road was “a 
public highway, and subject to the use of all persons having occasion 
to use it’’ ; and in the establishment of such roads “ private property 
was made subservient to the public welfare.” See also Shaver v. 
Starrett, 4 Ohio St. R. 494; and the provisions for laying out such 
roads, as given in Rev. Sts. of Ohio, c. 98, § 30, page 809, clearly 
indicate a public use in such roads. 

That this was the true ground on which such ways are sus- 
tained in Ohio, may be inferred from the subsequent case of 
Reeves v. The Treasurer of Wood Co., 8 Ohio St. R. 333 (1858), 
in which an act authorizing private drains through another’s land, 
“not demanded by or conducive to the public health, convenience, 
or usefulness,’ was held to be clearly unconstitutional. 

So, in Indiana, township roads, though laid out by the trustees 
of a town, are open public highways; and a land-owner cannot 
erect gates or bars across them, except under such regulations as 


the trustees determine. Henby v. Trustees of Ripley, 10 Ind. 45 
(1857). See also Kissinger v. Hanselman, 33 Ind. 80 (1870). 
And the same principle underlies the decision in Hickman’s Case, 
4 Harrington, 580. “The land,” says the court, “is taken for 
public use, though upon private petition.” They are “ branches of 
the public roads, and open to the public for the purpose for which 


they are laid out.” Similar considerations had led the Supreme 


Court of New Jersey to sustain an act authorizing roads to a per- 
son’s plantation, chiefly because, “like public roads, they were 
open to public use,” and because, in the early statutes of the state, 
they had been called “ public roads and highways.” Perrine v. 
Farr, 2 Zab. 362 (1850). 

In Vermont, the selectmen are authorized to lay out “ pent 
roads” or “ private roads,” but these have been generally con- 
sidered as highways, and open to the use of the whole public. 
Warren v. Bunnell, 11 Vt. 600 (1839); Whitingham v. Bowen, 
22 Vt. 317 (1850) ; Bell v. Prouty, 43 Vt. 299 (1870). 

By an early statute in Massachusetts, the selectmen of towns 
were authorized to lay out “ private and particular ways for the use 
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of such town only,” — St. 1786, c. 67, — the “ common highways” 
being laid out by another and different tribunal. Although such 
town ways are called in the statute private and particular ways, 
yet it is generally understood in that state that such ways are for 
public use, and are really public ways, and are sometimes even 
called public highways. See Commonwealth v. Gowen, T Mass. 
878 (1811) ; Jones v. Andover, 6 Pick. 59 (1827); Parks v. Bos- 
ton, 8 Pick. 228 (1829) ; Commonwealth v. Boston, 16 Pick. 444 
(1835) ; Valentine v. Boston, 22 Pick. 80 (1839). In Maine, 
under a similar statute, they do not seem to be so regarded, — at 
least, an indictment for obstructing a “ public highway” is not 
supported by proof of a town way. State v. Strong, 25 Maine, 
297 (1845) ; State v. Bradbury, 40 Maine, 157 (1855) ; although 
the same court hold such ways:to be “ public streets,” even in 
an indictment, — State v. Beeman, 35 Maine, 242 (1853). 

So also, under the same statute of Massachusetts, supra, the 

selectmen might lay out “ particular and private ways, for the use 
of one or more individuals.” And it has been thought that even 
auch ways were not intended merely for the use of the person 
applying therefor, but were open to the public use; or otherwise, 
and if not so, the act authorizing them would be clearly unconsti- 
tutional, “‘ since it would be a violation of the fundamental principle 
by which private property is made secure from any appropriation, 
except for a public use.” Flagg v. Flagg, 16 Gray, 180 (1860). 
. There are other indications, however, in the statutes of Massa- 
chusetts, tending to show that the so-called “ private ways” in that 
state are but parts of one complete system of public roads, — such 
as that the authorities laying out such private ways may, if they 
think proper, order that the whole damages to the land-owner over 
whose property the way is laid be paid out of the public treasury ; 
and must order that the expense of building the way be paid by 
the town where it is situated; and they may also order specific 
repairs to be made upon them when they see fit ; though by whom, © 
or at whose expense, does not very distinctly appear. 

Furthermore, the public authorities, and apparently they only, 
have power to discontinue such private ways, whenever they deem 
it expedient ; and the only remedy the owner of such way has, in 
such cases, is to apply to the proper tribunal for damages, in the 
same manner as in the discontinuance of common and public high- 
ways. These, and perhaps other considerations, tend to show that, 
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in Massachusetts, “ private ways” are really public, and admonish 
us that after all, names are not decisive of the character of things, 
and that we must look beyond the mere words of the law, in 
arriving at just conclusions of its meaning. 

So, under an early statute in New Hampshire, which much re- 
sembles that of Massachusetts, cited in Flagg v. Flagg, supra, it 
was held that ways laid out by the selectmen of a town, although 
for the particular accommodation, and at the expense of some par- 
ticular individual, were open to public use ; so far, at least, that the 
land-owner could not maintain trespass quare clausum against a 
third person, who travelled on such way ; but the question of con- 
stitutional law was not raised in the case. Metcalf v. Bingham, 3 
N. H. 459 (1826), approved in Clark v. Boston, Concord, and Mon- 
treal Railroad, 4 Foster, 118 (1851). Some stress seems to be laid 
in the case, upon the fact that such ways are called in the statute 
“ particular or private highways,” which phrase has never been used, 
say the court, to denote “‘ any other ways than those common to all.” 
The views expressed in this case, though not cited in Flagg v. Flagg, 
certainly strongly support the same construction of a very similar 
statute. And in the still later case of Proctor v. Andover, 42 N. H. 
348 (1861), it was held that not only have the public a right to 
travel over such private ways, but that they would be protected in 
so doing; and that the town would be liable for an injury received 
through want of repairs thereof; although the statute, which is 
alone the foundation of such municipal liability, makes towns in 
that state liable only for defects in “ highways.” 

It is sometimes argued that all private ways, though laid out 
primarily for the benefit of some particular person, yet are in one 
sense for public use, because the public may travel over them in 
going to or from the highway. If that were so (which is not 
universally admitted), in cases where such private road connects 
with the highway, there may be cases where such private way does not 
connect with any public way. It may have both termini in private 
lands, and may be laid out solely to connect A.’s white-acre lot with 
A.’s black-acre lot, separated by the land of B. Such a way was in 
fact laid out in Connecticut, under a statute of that state, and it 
was held to be legal, although not connected with any highway ; 
but the court expressly declined to pass upon the constitutionality 
of the act, as that question was not properly raised on the writ of 
error. Reynolds v. Reynolds, 15 Conn. 83 (1842). 
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And it has been elsewhere held that it is not necessary that such 

ways should promote the common convenience, in order to justify 
the laying out. Pettingill v. County Commissioners, 21 Maine, 377 
(1842). 

Besides, if such private way did connect with a public way, it 
might well be that the public would have a right, or at least a 
license, to travel it in going to and from the premises of the person 
for whose use it was laid out, since undoubtedly that was one of 
the designs of the road. But the question still remains whether 
it can be justly and truly said that land taken for such private way 
is really “ appropriated — designated, set apart — for public uses,” 
merely because the public may reap some advantage or benefit 
from it. A public hotel is for public use in one sense of the word, 
but of course private property cannot be taken for such purpose 
without the owner’s consent. 

Perhaps the nearest analogy to that of ways is the laying of 
drains and sewers through others’ lands, without their consent. 
Laws allowing this to be done have been frequently sustained, as 
not in violation of the constitutional provision. See Hildreth v. 
Lowell, 11 Gray, 345; Anderson v. Kerns Draining Co., 14 Ind. 
199. But these cases rest on the ground that such common drains 
and sewers are the necessary means for abating public nuisances, 
offensive to the community at large, and dangerous to the health 
of the people generally ; just as laws authorizing the filling of low 
lands, or redeeming large tracts overflowed, are valid. See Ding- 
ley v. Boston, 100 Mass. 544; Talbot v. Hudson, 16 Gray, 417; 
but a law authorizing a mere private drain could hardly be sus- 
tained. See Reeves v. Treasurer of Wood County, 8 Ohio St. 344; 
People vy. Nearing, 27 N. Y. 806. 

It may be, too, that where a right of way already existing by 
necessity, as when a person’s land is entirely surrounded by land 
of other parties, and nowhere abuts upon a public highway, a 
statute prescribing the mode and manner by which the location or — 
route of such a way may be defined and established, is not open to 
objection ; since it does not create the right, nor take one man’s 
property from him, but merely fixes and makes clear what already 
existed. On this ground, Snyder v. Warford, 11 Missouri, 518 
(1848), may be supported. And in Dickey v. Tennison, 27 Mo. 
376, above cited, the court expressly say they express no opinion 

in hostility to the constitutionality of such an act, since that con- 
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templates nothing more than the exercise of a right which existed 
without any statute. Such also was a law of Pennsylvania, of June 
13, 1836, which was sustained in a brief per curiam opinion in the 
case of The Pocopson Road, 16 Penn. St. R. 15 (1851), in which, 
however, not one word is said by the court upon the constitution- 
ality of the law, but simply whether the record must use the words 
that the road was “ necessary,” or whether it was sufficient to say 
merely that there “‘ was an occasion for it.”” Very little strength 
can therefore be gathered from those decisions in support of a 
general law authorizing private ways when no such necessity or 
previous right of way exists. 

It is true that in Harvey v. Thomas, 10 Watts, 63 (1840), the 
Supreme Court of Pennsylvania sustained the constitutionality of 
a law authorizing the construction of a lateral railroad through 
another’s land, and connecting with coal mines, by which the prod- 
uct thereof could be transported to the public thoroughfares. But 
this was partly on the ground that it was a measure of “ great 
public utility”, for the development of her resources, and partly 
on the less tenable ground that the appropriation of private prop- 
erty for private uses was not expressly forbidden by the constitu- 
tion ; for Gibson, C. J., says: — 


“ Who can point out an express constitutional disaffirmance of it? The 
clause by which it is declared that no man’s property shall be taken or 
applied to public use, without the consent of his representatives, and without 
just compensation made, is a disabling, not an enabling one, and the right 
would have existed in full force without it; whether the power was only 
partially restrained for a reason similar to that which induced an ancient 
law-giver to annex no penalty to parricide, or whether it was thought there 
would be no temptation to the act of taking the property of an individual 
for another’s use, it seems clear that there is nothing in the constitution to 
prevent it.” 


But this mode of reasoning would also allow the appropriation 
of private property to private use, without any compensation being 
made, since that is no more expressly forbidden by the constitution 
than the other. The decision itself, however, seems to have been 
followed in Harvey v. Lloyd, 3 Barr, 231 (1846), and in Shoen- 
berger v. Mulhollan, 8 Barr, 134 (1848). 

Two questions seem to arise upon these somewhat conflicting views 
of constitutional law. 
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First. Whether the public have any right to use a private way 
against the land-owner’s and the road-owner’s consent. 

Second. Whether, if they have such right, the land can be 
truly said to be “ appropriated for public uses” within the meaning 
of the constitution. Upon the first question, it should not be 
overlooked that the statute of New York, on which Taylor v. Por- 
ter was decided, perhaps impliedly excludes the public from any 
rights in the way, since it denies that right even to the land-owner, 
unless he has claimed such right before the authorities who lay out 
the way ; probably that his claim to it may be considered in esti- 
mating the amount of damages to be awarded for his land. The 
same features seem to exist in the statutes of Tennessee and Wis- 
consin. But in those of Illinois, Missouri, and Iowa, no such pro- 
visions are found ; and there is no clause therein which negatives 
or militates with a public or general use of the road when laid out. 
In all cases, such private roads are laid out by public authori- 
ties in the same mode and manner, so far as the proceedings are 
concerned, as public ways, strictly so called,—the main difference 
in all being that the party for whose benefit it is laid out pays the 
land damages, and performs such other conditions as the tribunal 
laying out the road has authority to impose. 

Upon the second question, allowing that the public may use a 
road so laid out, in going to and from the premises to which it leads, 
which is the only occasion they would have to use it, can it be 
fairly said that such land is “ appropriated to public uses,” without 
straining the fair natural import of those words ? 

Such a proceeding being in derogation of the natural rights of 
private property, ought, it seems, to receive a strict construction ; 
and the power should not be extended beyond what might be fairly 
considered the meaning and intention of the framers of the consti- 
tution. Could it be said that the “ public exigencies demand” 
that a private way should be laid out to a man’s private farm only, 
or a path to connect two remote tracts of his farm with each | 
other, neither termini connecting with public road, as was the case 
in Reynolds v. Reynolds, supra? The term “ public use” pri- 
marily and naturally implies public possession, occupation, owner- 
ship, or control, as in lands or buildings taken and occupied for 
public purposes, such as forts, dock-yards, court-houses, city halls, 
school-houses, and the like ; still, it cannot by any means be con- 
fined to that class of instances, since there are numerous well- 
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defined cases, where no such right of ownership in the govern- 
ment exists, but the same is vested in corporations, and the public 
derive only the advantages or benefits of its use and enjoyment, 
of which turnpikes, railroads, and canals are familiar instances. 
But, in all these cases, it should be remembered that although pri- 
vate gain or emolument is the original moving power which leads 
to and carries through the enterprise so far as the active agents are 
concerned, yet the legislature in granting the right to such corpo- 
rations to take private property, is doubtless governed by the convic- 
tion that although the ownership and management of the means 
and instruments are in private hands, and are set in motion pri- 
marily for private gain, yet that its use and enjoyment is for and 
by the public, and except for the certainty that the public gener- 
ally would be the party using it, and the only party for whose use 
it is constructed, such right over private property never could 
be obtained. These considerations, therefore, scarcely apply to 
a road laid out to private lands, at the expense of and for the use 
of the individual applying for it. If the public generally have a 
right to use such way without being trespassers, it is a very differ- 
ent thing from the public benefits anticipated from the construc- 
tion of railroads and such like public improvements. It is hardly 
to be supposed a legislature would grant the right to take private 
property to a person merely to build a railroad to his own private 
establishment, farm, manufactory, quarry, or coal mine; though 
the public reaped a benefit and advantage from the enterprise it 
is designed to foster and promote. 

It would hardly do to say that the taking is for public uses 
whenever and wherever “ the public interest can be in any way 
promoted by the taking of private property,” as was asserted 
by Chancellor Walworth, in Beekman v. Saratoga § Schenectady 
Railroad Co., 3 Paige, 73. That would be quite too broad. The 
constitution does not authorize the taking of private property for 
every public benefit, advantage, or interest; it is only for public 
uses. A public convenience is not such a necessity as authorizes 
the exercise of this extreme power. As Judge Cooley well says :— 


“Tt may be for the public benefit that all the wild lands of the State be 
improved and cultivated; all the low land drained; all unsightly places 
beautified, all dilapidated buildings replaced by new,— because all these 
things tend to give an aspect of beauty, thrift, and comfort to the country, 
and thereby invite settlement, increase the value of lands, and gratify the 
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public taste ; but the common law has never sanctioned an appropriation of 
property based upon these considerations alone; and some further element 
must, therefore, be invoked before the appropriation can be regarded as 
sanctioned by our constitution. 

The reason of the case and the settled practice of free governments must 
be our guides in determining what is or is not to be regarded a public 
use; and that alone can be considered such when the government is 
thereby supplying its own immediate needs, or is furnishing facilities for its 
citizens in regard to those matters of public necessity, convenience, and 
welfare, which, on account of their peculiar character,:and the difficulty, 
perhaps impossibility, of making provision for them otherwise, it is alike 
proper, useful, and needful for the government to prescribe.” 

These considerations would justify the seizure of private prop- 
erty not only for public buildings and the like, but for public high- 
ways, designed and intended for public travel and convenience, 
and, as a species of highways, railroads, and canals ; the fares and 
rates paid on which by the public using them are analogous to 
and a substitute for a direct tax, the ordinary means for paying for 
other highways ; but in all such cases the great fundamental leading 
idea is, that common convenience and necessity fairly requires the 
establishment of such means of general welfare. Do these con- 
siderations apply to a mere private way to a particular person’s farm 
or house ? 

From the foregoing review of the authorities and principles 
bearing upon this question, we may conclude, — 

First. That the laying out of a private way through another’s 
land is the taking of his property, within the meaning of the con- 
stitution. 4 B. Monroe, 57; 9 Geo. 37. 

Second. That if by the true construction and operation of the 
act authorizing it, such way is a mere private way, and not open 
for public use, the law sanctioning it is unconstitutional, except by 
the land-owner’s consent. 4 Hill, 140; 6 Hill, 47; 2 Seld. 368; 
2 Swan, 230; 24 Wis. 89; 34 Ala. 311; 29 Ill. 110; 40 Ill. 175;. 
27 Mo. 373; 25 Iowa, 540. 

Third. That if, by a fair construction of the law, such road is 
open to public use, although primarily designed for the benefit of 
an individual, or certain individuals, who pay all the damages 
caused thereby, it is not liable to the charge of unconstitution- 
ality, and is valid. 10 Watts, 63; 3 Barr, 231; 8 Barr, 184; 
2 Zab. 362; 4 Harring. 580; 5 Ohio St. 109; 4 Ohio St. 494; 33 
Ind. 80. 
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Ir requires no argument to show that the statutes of the United 
States need to be revised and consolidated. Every lawyer knows 
the utter confusion which reigns throughout the Congressional 
legislation. It fills a large number of bulky volumes; portions 
obsolete and portions in force are undistinguished in any authori- 
tative manner ; there is an utter absence of any attempt at classi- 
fication or orderly arrangement. But there is another evil, far 
greater than either or all of these. Individual statutes are seldom 
confined to a single subject-matter, or to subject-matters having 
any relation or analogy with each other; clauses temporary are 
placed side by side with clauses permanent; provisions particular 
and local are grouped with provisions applying to all citizens and 
to all parts of the country ; sections creating civil rights or duties 
are followed by sections defining crimes and imposing punish- 
ments ; titles give no indication of the contents. A single illustra- 
tion, taken from the eleventh volume of Mr. Wallace’s reports, 
will suffice. An act was passed in 1813, entitled “an Act for the 
regulation of seamen on board the public and private vessels of the 
United States.” The first eleven sections contain many pro- 
visions relating to the employment of seamen, and, among others, 
that they must be citizens. Section 12, in the most general lan- 
guage, and with no reference to what precedes, enacts that five 
years’ residence in the United States, by a foreigner, shall be a 
prerequisite to his naturalization. Section 13, in equally general 
language, makes it a felony to forge or counterfeit any certificate 
of naturalization referred to in this act. A person was indicted, 
under this thirteenth section, for forging a certificate of naturali- 
zation generally without any connection with its use by a seaman ; 
and the question was certified to the Supreme Court whether the 
section applied to such forgery in general, or only to a forgery 
when the certificate was used or was to be used by a seaman. 
The simple juxtaposition of the section with the preceding created 
a doubt as to its meaning, which the highest court only could solve. 
This evil becomes greater with each year, and is due partly to the 
effect. of parliamentary rules upon the modes of legislation, and 


of 
nt 
AS 
st 
ic 
is 
ts 
d 
y; 
l- 
d 
0 
r 
4 
\- 
3 
L 
| 
XUM 


212 THE REVISION OF THE UNITED STATES STATUTES, 


partly to the utter want of care shown by Congress for the general 
and permanent jurisprudence of the nation. A partial reform hag 
been proposed, and will doubtless be effected. We say partial, 
because it will extend only to the form, the order, arrangement, 
and classification of statutes, and not to their substance and sub- 
ject-matter. ‘ 

In the year 1866, an act was passed by Congress, authorizing 
the President “ to appoint three persons as commissioners to re- 
vise, simplify, arrange, and consolidate all statutes of the United 
States, general and permanent in their nature, which shall be in 
force at the time when such commissioners may make the final 
report of their doings.” “In performing this duty, the commis. 
sioners shall bring together all statutes and parts of statutes which 
from similarity of object ought to be brought together, omitting 
redundant or obsolete enactments, and making such alterations 
as may be necessary to reconcile contradictions, supply the omis- 
sions, and amend the imperfections of the original text.” When 
the commissioners have finished their work, they shall cause a 
copy of the same in print to be submitted to Congress, “ and at 
the same time shall also suggest to Congress such contradictions, 
omissions, and imperfections as may appear in the original text, 
with the mode in which they have reconciled, supplied, and 
amended the same; and they may also designate such statutes or 
parts of statutes as in their judgment ought to be repealed, with 
the reasons for such repeal.” The work required to be done 
under this act was for a considerable time delayed. The commis- 
sion was reorganized, in 1870, by the appointment of Victor M. 
Barringer, Benjamin Vaughan Abbott, and Charles P. James. 
These gentlemen have, during the past year, made a very consid- 
erable progress. They have adopted a general system of classifi- 
cation, and a scheme of arrangement into titles, and have completed 
the revision and consolidation of nine titles, which have been 
printed, and distributed for criticism. Two of the commissioners 
— Messrs. Barringer and Abbott — have,addressed a letter to the 
committees of Congress having the matter in charge, describing 
the methods pursued, and the work already done, from which we 
make an extract : — 


It is well known that the work of revision was commenced by a former 
board of commissioners. Our board was therefore able to determine many 
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preliminary questions by aid of a simple reference to the labors of our pred- 
ecessors. Among other things, the former board had framed a provisional 
scheme of classification, or list of titles, contemplating the arrangement of 
the entire body of the general and permanent laws, which, with some modi- 
fications, the present board adopted as their guide. The principal steps in 
the work of preparing the materials for the revision were, therefore, the 
following: Instead of immediately apportioning the subjects, and separating 
to draft the laws individually, the commissioners sat together from day to 
day, examining the statutes at large, section by section, to ascertain, as to 
each provision, whether it affected any previous act by way of repeal or 
amendment ; whether it was of a general or permanent nature, and ought, 
therefore, to be included in the revision; and if so, under what head or title 
in the new order of classification it ought to be placed. Their decision 
upon such section was marked upon the margin of the statute book as made. 
In this work, they proceeded from the most recent statutes backward to the 
earliest, because later statutes contain often references to the earlier ones 
repealed or amended, which are of aid in determining the existing state of 
the law. In this manner all public acts and public resolutions have been exam- 
ined and classified. The entries made by the commissioners upon the mar- 
gins of the volumes of the statutes at large, were transcribed upon alternate 
pages of two additional copies of the statutes. Those copies have since 
been cut apart, section by section. Every provision marked for revision 
has been separately pasted on a leaf of writing paper, has had a memo- 
randum written upon it, stating the date of its passage, the chapter and sec- 
tion whence it was taken, and the volume and page of the statutes at large 
where it may be found. The large mass of papers thus arising have been 
assorted to the heads or titles in the proposed revision to which they belong, 
and have been numbered throughout, and put up in convenient portfolios. 


It is stated in another portion of this letter that the whole num- 
oer of provisions, generally, though not always, separate sections, 
is about 9400. Having thus completed their preliminary combined 
labors, each commissioner takes a number of these portfolios, each 
containing the matter for a separate title, and proceeds to draft 
the titles thus assigned to him. We are not told whether the 
drafts, when made, are submitted to the commission for review. 
Messrs. Barringer and Abbott are of opinion, and urge upon the 
committees with much earnestness, that the whole revision can be 
completed so as to be brought before the present — Forty-second — 
Congress, at its session commencing in December, 1872. Judge 
James, the third commissioner, dissents from these views, and 
thinks that more time will be needed to make the work perfect. 
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The two former gentlemen appear also to be desirous that Congress 
should act upon and pass each title as it is finished by the commis- 
sion, without waiting until the entire code is submitted. 

It is very plain, from the detailed account of the mechanical 
and manual operations of the commission, which we have copied 
from their letter, that the method which they have adopted insures 
great, and we doubt not, perfect accuracy in the examination of 
the statutes as they exist, and in the selection therefrom of all 
portions which are now operative. It can hardly be possible that 
any provision should escape the microscopic search which has been 
described. We may also feel confident that no mistakes have been 
made in determining whether a given enactment has been repealed 
or has become obsolete. But, on the other hand, this method, 
careful and painstaking as it is, does not insure a correct system 
of general classification, nor a proper arrangement of subject- 
matter under the heads or titles which have been selected. The 
machinery of cutting volumes of statutes into slips, of pasting these 
slips upon sheets of letter paper, of marking in the margin, and of 
assorting into portfolios, is undoubtedly convenient for the com- 
missioners, and indicates some experience and skill in the business 
of manufacturing books; but it does not give the slightest assur- 
ance upon two points which are of the highest importance to the 
profession and to the public, namely, whether the portfolios them- 
selves have been rightly designated, and whether the slips are 
finally placed in the proper receptacle. 

If the classification of the subject-matter into titles, and the 
assortment of the existing statutory provisions, all of which has 
been accomplished, are to stand as the final work of the commis- 
sioners, and if all their remaining duty is to copy out these exist- 
ing provisions, with such few changes in the language, and such 
minor amendments, as shall be found necessary to make each title 
a connected and harmonious act, then we agree with Messrs. Bar- 
ringer and Abbott that the revision ought easily to be finished in 
another year. We are of opinion, however, that this is not all 
their duty; and we hope that they will be clothed with larger 
powers, — powers which will enable them to propose very impor- 
tant changes in some portion of the law itself, and not merely to 
make alterations in the external form and mode of arrangement. 
At all events, we must protest against the plan of acting upon each 
title by itself, and giving it the legislative sanction before the 
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whole work is completed, so that each of its parts may be con- 
sidered in respect of its relations with all the others. 

We purpose to offer some suggestions upon the general principles 
of classification which should guide the commissioners, upon the 
application of these principles to the separate titles, and upon the 
powers to suggest substantial amendments, which are now held by, 
or should be conferred upon, the commission. These suggestions 
will perhaps enable us to determine not only the nature of the 
work itself, its merits and defects, but also the proximate time 
within which it may be properly completed. 

Preliminary to this discussion, and at the very foundation of the 
whole scheme of codification, there is a fact to which we would 
direct the attention of the profession, of the public, of the commis- 
sioners, and of Congress. The revision is not to be for temporary 
and incidental use; it is to be for all time; it is to affect the entire 
nation ; it is to guide the whole future course of legislation. Were 
it to he merely for the convenience of the bar and of the courts, no 
exact theoretic correctness, even no great practical improvement, 
would be indispensable. It is the business of the professional man, 
counsel or judge, to know where the law is. His training and 
experience teach him how to find it amid the vast repositories of 
legislation and of decision in which it is hid away. If the obsolete 
enactments are struck out, and the statute books reduced in num- 
ber and size, and furnished with a complete analytical table of con- 
tents, and with an exhaustive index, the mere practising lawyer 
will be generally satisfied ; the assistance he needs will have been 
rendered, a convenient hand-book will have been given him, and he 
will be content. We are afraid that we detect tendencies in the 
commission to stop at such a result as this. There is some evi- 
dence, especially in the letter from which we have quoted, in their 
system of classification, and in the principles and methods which 
they have announced in their annotations, that their conception of 
the nature of their duties, and of the great work in which they are 
engaged, rises no higher than this low level. This is a very partial 
and false conception. The revision is to be something far other 
and better than a mere lawyers’ hand-book ; it is to be the starting- 
point, the mould, the type of all future national legislation. It 
should be remembered that the functions of Congress are very 
different from those of the British Parliament, or even those of a 
state legislature ; they range over a narrow field; they are chiefly 
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exercised in framing and passing bills temporary in their nature, — 
bills which are indispensable to the carrying on of the government, 
but which do not affect the general jurisprudence of the country; 
such, for example, as the supply bills, the schemes of taxation, and 
other means of obtaining a revenue or of regulating the finances, — 
measures purely political or administrative. It is natural, then, 
that Congress should not have given much thought to those por- 
tions of their legislation which affect the whole community, inter- 
fering with the property and personal rights and the daily business 
of the citizen. While during the past half century, every nation 
in Europe, and every state in the Union, has been busy in amend- 
ing its general jurisprudence, the spirit of amendment has not 
rested upon our national legislature. Nor have we much hope 
that there will ever be any great change in this respect. The 
causes which have heretofore operated will continue to operate, 
and will produce the same effects. The fruits of more than eighty 
years of legislative action are to be found in the confused, chaotic 
mass which has already been described. By some fortunate move- 
ment the present commission was created. When its code is made, 
it will be permanent; there are no reasons to be drawn from the 
past for supposing that another reformation will be set on foot 
within the eighty years next to come. With all its merits, with 
all its deficiencies, with all its imperfections, the revision which 
shall be given us will stand as the expression of the legislative will 
until it shall have been buried up in the vast mass of subsequent 
enactment. It will give form to the coming legislation, in its 
classification, its arrangement, and its principles of construction; 
its shape will be closely copied and slavishly followed. Its deficien- 
cies will be perpetuated, the gaps which now appear will be traced 
in long lines of omission. Its positive imperfections will show 
their evil effects through years of subsequent addition. In short, 
the revision will be a foundation upon which the superstructure 
of our national jurisprudence is to be erected. Shall this super- 
structure be symmetrical, complete, with capacities for stable 
enlargement; or shall it be so shapeless, so ill designed, that it 
must some time be pulled down and rebuilt from the very lowest 
courses of the masonry? The commission is thus to exert a vast 
and enduring influence upon the legislation of the United States ; 
the present value and effect of its labors will be as nothing com- 
pared with their far-reaching results in the future. It is obvious, 
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therefore, that the reasons are cogent—far more so than in the 
case of an ordinary legislature whose powers extend over the entire 
field of public and private rights, and whose attention is constantly 
directed towards the improvement of the laws which regulate those 
rights — why the revision should be made as perfect as possible, 
both in its external form, its system of order, classification and 
arrangement of parts, and in its internal contents, its principles, 
and in their practical working out into positive rules. The great 
nation, whose interests are so much bound up in this matter, can 
well afford to wait a year or two longer in order that the absolute 
ideal of a code may be approached, even though a large body of 
restless attorneys should be clamorous for a convenient practical 
hand-book. 

We shall now proceed to examine the actual work of the com- 
missioners. They are authorized “to revise, simplify, arrange, 
and consolidate” the statutes, to omit “redundant and obsolete 
enactments,” and to make “ such alterations as may be necessary 
to reconcile the contradictions, supply the omissions, and amend 
the imperfections of the original text.” It is plain from this lan- 
guage that classification and arrangement are the important 
objects to be attained by the revision; the alterations are to be 
incidental merely ,— changes in the external form, rather than in the 
interior substance. The act evidently does not contemplate any 
radical amendments in the body of existing legislation. The com- 
missioners have proceeded upon this construction of their powers. 
They propose that the “United States Revised Statutes” shall be 
divided into five payts. ‘ Part First comprises a re-enactment of 
the general and permanent acts and resolutions of Congress in 
force up to the time of such re-enactment, with such modifications 
as are deemed expedient.” Part Second comprises a list of acts 
repealed. Part Third contains public acts and resolutions of Con- 
gress heretofore passed and continuing in force, which cannot be 
conveniently revised, classified, and arranged in Part First, and 
which are therefore omitted therefrom. Acts involving compacts 
with the different states, and those containing grants or bestowing 
franchises, are given as illustrations of this class. All these are to 
be republished without alteration, “ for the purpose of reducing the 
printed statutes to a convenient form.” Part Fourth includes pub- 
lic acts and resolutions relating to the District of Columbia. Part 
Fifth comprises treaties which have not become inoperative. Part 
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First is separated into seventy-six distinct titles. Of these the com. 
’ missioners have drafted, printed, and distributed for examination 
and criticism the following: I. General Provisions; II. The Legis- 
lative Power; III. The Executive Power; XVII. The Militia; 
XVIII. Arms, Armories, and Arsenals; XXII. The Flag and the 
Seal; XXIII. The Seat of Government, including public buildings 
and grounds; LXXIII. Crimes; and LX XIV. The Slave Trade. 

In an elaborate note to the first title, the commissioners explain 
the principles of classification which they have adopted. They say 
that “several distinct principles of classification have been con- 
sidered and examined before ultimately deciding upon the one 
under which the revision is arranged.”” They mention and discard 
the “ chronologic or historic method,’ which would group impor- 
tant statutes in the order in which they were passed; the “ alpha- 
betic,” in which the subject-matter would be arranged alphabeti- 
cally, as in a digest of cases; and the “ constitutional order,” by 
which the subjects would be placed in the order of the various 
grants of power contained in the Constitution. They then proceed 
as follows : — P 


The logical or philosophic method of classification is the one employed 


in many of the best compilations. It is less easily applied to the statutes 
of the United States than to those of a state, because the United States 
statutes do not embrace any complete system of law, many subjects neces- 
sary to a satisfactory philosophic code being necessarily omitted, as confided 
wholly to state legislation. But the logical method tn dignity and general 
approval is very appropriate to the character of the work. What may be 
called the practical or manual method deserves congideration. This would 
consist in a collocation of acts guided by the convenience of those who are 
chiefly concerned in using them; thus placing, as far as possible, statutes 
guiding the action of courts and judicial officers in one division, statutes 
affecting those concerned in the collection of the revenue in another, and so 
with other topics. 


The conclusion at which they arrive is thus stated : — 


Upon the whole, after balancing the advantages of the different methods, 
and taking into view the fact that the revision had been commenced by a 
former board, under a sketch of classification very ably drawn, and founded 
upon the logical or philosophic principle, the decision reached has been to 
employ the logical method as governing the general arrangement of the 
work; modifying it freely in all questions of detail by the consideration of 
the practical convenience of those who are to use the statutes. The titles 
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and subdivisions follow a general logical order, but wherever, in respect to 
a single provision, the actual convenience of a large class of persons seemed 
to dictate placing it in one division rather than in another, that considera- 
tion has generally prevailed. 


In other words, the commissioners have adopted absolutely no 
system whatever. They openly avow that they proceed sometimes 
upon one and sometimes upon another, and that without indicating, 
or even being at all able to indicate, when they pursue the one and 
when the other. It is evident, however, from their note, and 
from the results of their labors, that they have generally given the 
preference to what they call the “ practical or manual” method. 

It is too plain for argument that, looking upon the revision in 
its very lowest quality, as a mere professional hand-book for mem- 
bers of the bar and for judges, some method of classification should 
be adopted and adhered to throughout the work, or else the con- 
fusion which now exists is simply lessened in a certain degree, 
not removed. The absolute ideal of such a hand-book is, that the 
lawyer should be able at once, and without possibility, or at least 
probability, of mistake, to turn to any given subject-matter or pro- 
vision. If the commissioners attempt to reach this ideal according 
to the ‘‘ practical or manual method” described by them, that is, 
by “a collocation of acts guided by the convenience of those who are 
chiefly concerned in using them,” and by placing a provision “ in 
one division rather than in another,’ when “ the actual convenience 
of a large class of persons seemed to dictate” such an arrange- 
ment, they will simply fail of attaining their object. The assumed 
“convenience” of those “who are concerned in using” the revi- 
sion cannot be known, because no such standard exists. If the 
commissioners could interrogate every member of the bar through- 
out the United States, they would find that each man’s “ conven- 
ience ” depended upon his habits of study, of work, and of practice, 
and that these habits were as many and as diverse as the persons. 
When the commissioners assume that a certain order, based upon 
no universal and essential principle, would be ‘“‘ convenient” to the 
profession, or to a large portion thereof, they are merely inferring 
something to bé convenient to others because convenient to them- 
selves, and the arrangement is actually made according to the 
personal habits of the commissioners, or, which would in all prob- 
ability be the final result, according to the personal habits of the 
one who is persistent in insisting that his own method is the most 
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convenient. To take “ convenience,” therefore, as the basis of an 
arrangement, is to reject all system, and to destroy at the outset 
the possibility of a classification even upon the lowest and most 
unscientific principles. 

We will give a few illustrations of this “ manual” method, or 
rather want of method. In a popular digest of New York reports 
there is to be found a title, “ Negligence,” which contains a portion 
only of the decided cases bearing upon this particular head of the law. 
Another large portion of the cases, and those, too, of great practical 
importance, involving questions of contributory negligence, of how 
far negligence is a matter of fact for the jury, or of law for the 
court, and the like, is placed under the title “* Railroads,” because 
the negligent party was a railroad. There is nothing whatever in 
these cases peculiar to the law of railroads ; no circumstances flow- 
ing from the nature or method of working a railroad, except pure 
matters of fact; the rules of law laid down are general, and apply 
to the negligence of all other persons as well as of railway servants; 
and yet, from some assumed notion of “ convenience,” the cases are 
taken away from the natural title “ Negligence,” and placed under 
the title “ Railroads,” with which they have no connection, except 
the accidental one of the party litigant being a railway corporation. 
Upon exactly the same principle, a case involving the crime of 
larceny should be placed under the title “‘ Cow,” when the article 
stolen happened to be that useful animal. Such a method of 
arrangement may be “ convenient” for that small class of lawyers 
who are utterly incapable of comprehending a legal principle, and 
can only grasp a material fact or object ; but we are of opinion that 
law books should not be adapted exclusively to the capacities of 
this class. We shall find too many instances of the same “ manual” 
method, and of the same absence of system, and of the confusion 
produced thereby in the titles which the commissioners have 
printed and distributed. One or two examples must suffice. In 
the title “‘ The Flag and Seal,” section 3 describes the seal of the 
United States. Section 4 provides that the “ Secretary of State 
shall keep such seal, and shall make out and record, and shall 
affix the same to all civil commissions for officers of the United 
States to be appointed by the President.” This section, therefore, 
empowers the secretary, first, to make out and record commissions, 
and, second, to affix the seal to them; it is descriptive of a class of 
his powers and duties, and has no connection whatever with the 
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seal, except one which is purely incidental. In their notes, the 
commissioners say, “in classifying the various provisions of the 
statutes for revision, the commissioners have followed the unvary- 
ing rule, that no provision may be repeated, none may be inserted 
twice under different titles.” The fourth section, which we have 
quoted, will therefore appear nowhere else ; and if a lawyer should 
have occasion to look for the statute giving the secretary the power 
to make out commissions, we think he would search a long time 
before it would occur to him that it miglit be found under the title 
“The Flag and Seal.” In fact, this section plainly belongs under 
some general head relating to the powers and duties of the Secre- 
tary of State; but misled by their notions of “ convenience,” and 
following too implicitly their “‘ manual ” method, the commissioners 
have hid it away in the‘most effectual manner, because it contains 
the word “ seal,” and partially and in an incidental manner refers 
to the use of that instrument. The provision is not an important 
one, and we dwell on it simply because it illustrates in a very clear 
manner the tendency we are describing, and the defects which will 
seriously injure the revision. That tendency, that defect is the 
seizing hold of matters purely accidental, and not substantial nor 
necessary, and making them the basis of the classification and 
arrangement. This we say will seriously injure the revision, 
because, while all persons, and especially all lawyers, would be able 
to see and to comprehend a natural and necessary principle which 
runs through and determines the order, no two persons will notice 
the same accidental circumstances, and conceive of them as the 
facts which are to shape the revisers’ work. One more illustra- 
tion. Title III. is concerning the Executive Power, and contains 
two chapters: first, Presidential Elections; and second, Powers 
and Compensation of the President. From the heading of this 
second chapter and from the nature of the subject-matter, we 
might suppose that it contained a complete statement of the powers 
and functions which had been conferred by statute upon the Presi- 
dent, or which had been regulated or restricted. Turning to it, 
we find the following list: The power to appoint officers of his 
official household ; the duties of the steward of the executive man- 
sion ; the power to remit a portion of a double punishment, pecuni- 
ary and corporal; the power to negotiate with a state for the 
control of land therein, when needed for public buildings; the 
power to dispose of or to control lands which may have been con- 
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veyed to the United States. This is certainly a meagre show, 
We are told, however, in the preliminary remarks, that “ the 
powers of the President, and the mode in which it is his duty to 
act with reference to given subjects, are placed under the titles 
comprising the subject-matter of his official action.” The title, 
then, is a misnomer and is misleading. It is concerning the 
*“ Executive Power,” and the second chapter is headed, “ Powers 
of the President,” while substantially no ‘ powers” are contained 
in either, but they are Scattered throughout the revision under 
titles making no direct reference to the President or his executive 
functions. We do not here dispute the correctness of the commis- 
sioners’ conclusions. We simply say, that when they adopted this 
system for one of the most important titles of the revision, and thus 
made it so prominent, they should have éarried the same system 
throughout all other divisions, and thus have furnished a guide 
which had at least the merit of certainty. Let us now turn to 
another portion of the work. Among the seventy-six titles there 
is one concerning the “ Judiciary,” which we should naturally 
suppose related to the appointment of judges, the organization of 
courts, and their jurisdiction, powers, and general functions. There 
is no other title, however, which has the slightest reference to 
practice and procedure, civil or criminal. In the preliminary 
remarks to the title “ Crimes,” we are told that “ what commonly 
passes under the name of criminal procedure will not be found in 
the present draft of this title. The place of trial, the manner of 
trial, and the like particulars, have been assorted into the title on 
the Judiciary, which is in the course of preparation.” The same 
must be true of civil procedure. Whatever, therefore, relates to 
a civil action, or to a criminal prosecution, will be found under the 
head “ Judiciary.” We think it might fairly be objected that no 
principle of classification, neither the “logical and philosophic 
method,” nor “ the practical and manual,” nor any one of the other 
three which the commissioners examined, warrants this arrange- 
ment; but one thing is certain, that the commissioners, in assorting 
particular matters to this general head, have proceeded upon a 
principle of arrangement the exact opposite of the one which guided 
them in framing the title upon the “ Executive Power.” 

But the commissioners have, in another portion of their work, 
left no doubt as to the vicious method they have adopted ; indeed, 
they have put it into a statutory form, and ask Congress to enact 
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it into a law. Title I. General Provisions, contains a chapter, 
Rules of Construction, the seventh and eighth sections of which are 
as follows : — 


The various titles included in Part First are distinct and separate stat- 
utes; and no inference as to the meaning or effect of any provision arises 
from the fact that it has been classified in one title rather than in another. 
The names given to the several titles are assigned as convenient designa- 
tions only. No inference as to the meaning or effect of the provisions 
comprised in any title arises from the name suggested for the act by the 
first section. 


In a note to these sections the commissioners give us the key of 
their whole proceedings : — 


The commissioners have been so often guided by considerations of prac- 
tical convenience, in preference to philosophic accuracy, in placing the 
various provisions under the titles of the work, that it will not be safe to 
regard the arrangement as throwing any light upon the meaning of the 
various provisions. 


This is certainly candid, if it is not encouraging. What does it 
mean? Simply this: that by rejecting all system, all principles of 
classification, by refusing to be guided by any thing which can be 
called a method, and by relying upon the uncertain and varying 
standard which they denominate “ convenience,” the commissioners 
have destroyed one of the most important practical benefits to be 
derived ‘from a revision. Even in the ordinary form of legislation, 
fragmentary though it be, lawyers and courts are always aided in 
the construction and interpretation of particular provisions by the 
context ; by the general subject-matter of the whole statute; by its 
title ; by the object which it professes to have in view, and espe- 
cially by the intention of the legislature, shown in their grouping 
together a variety of special enactments, all tending to accomplish 
the same general end. Isolate any given section in a statute, and 
it is almost impossible to give it a meaning. That meaning is to 
be gathered from its surroundings, from the very position in which 
it is found. Most emphatically is this true of a code or revision 
of statutes, the very object of which is to bring together, according 
to some ascertained principle of classification, all related subjects 
and provisions, so that they may harmonize with each other, throw 
light upon and explain each other. This, we say, is more than 
any thing else the benefit to be derived from codification, the ele- 
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ment or characteristic which raises it above other forms of legisla 
tion. We constantly find the courts relying upon the fact of 
juxtaposition in giving an interpretation to particular clauses. All 
this the commissioners have rejected. Abandoning system, ignor- 
ing principles, thinking only of “convenience,” they have destroyed 
at one blow the highest good of a well-executed revision. A mere 
reprint of the existing statutes, with a full index, would be better 
than a codification which will be so disappointing. 

The invariable principle which should guide the commissioners 
in arranging the subject-matter of the revision is the following: 
After having determined upon the general divisions or titles, they 
should analyze each provision by itself, should ascertain what is the 
power which it confers, right which it creates, or obligation which 
it imposes, and then should place it according to the nature of such 
power, right, or obligation. It will generally be easy to ascertain 
what is the power, right, or obligation which is the object of each 
provision ; such power, right, or obligation will be single, will be a 
unit, and, when stripped of all its incidents, its relations with other 
powers, rights, or obligations will be apparent, and its place in the 
system will be easily defined. If the given section, as is too apt to 
be the case in modern statutes, is cumbrous, containing many 
separate enactments, it should be broken up until clauses are 
reached, each containing but a single act of the legislative will, and 
these should be arranged without any reference to the position of 
the section in the original statute. On the contrary, a provision 
should never be classified according to its accidents, according to 
the means or instruments by which, or the occasions on which, the 
power or right is to be exercised, or the duty discharged. This is 
the “ manual” method, and is not “ convenient,” because different 
persons regard these accidents as matters of different degrees of 
importance ; whereas, all persons can see and understand the single 
and essential right or liability created by a given provision. 

We pass now to a brief examination of the work which the com- 
missioners have already done. They tell us that in determining 
upon the general heads or titles of the revision, they have employed 
the “logical method.” For one who is familiar with the great 
codes of Europe, or with the treatises of institutional writers, or 
even with the partial revisions in many of the states, it would be 
difficult to perceive any “ method,” logical or illogical. There is 
no attempt at grouping, no development of divisions from the 
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general and comprehensive, down through subordinate classes. 
The various matters upon which Congress has legislated are simply 
placed in a line, and those which have some direct relations with 
each other in many instances stand contiguous in the list. Thus 
Titles II. to XIII. relate to The Legislative Power, The Executive 
Power, and the various departments; Titles XV. to XIX. to the 
Army, Navy, Militia, Arms, Armories and Arsenals, Military 
Posts and Fortifications; Titles XXXV. to XLV. to Finances, 
Revenue, Appropriations, and the Public Debt. In this there is a 
certain juxtaposition of kindred subject-matters. But we also have 
“Telegraphs,” ‘ Extradition,” “ Neutrality,” “ Fines, Penalties, 
and Forfeitures,” ‘“ Insurrection,” “‘ Crimes,’ “Guano Islands,” 
and the * Smithsonian Institute,” in succession. 

The title “ General Provisions” contains three chapters: first, 
Enactment and Method of the Revised Statutes ; second, Rules of 
Construction; third, Definitions. We shall make but a single 
remark upon this title. Section 17 gives a rule of interpreta- 
tion that, “if all the language of a provision taken together 
exhibits expressly, or by reasonable implication, a single meaning, 

. such language is the sole guide in ascertaining the inten- 
tion of Congress.’ To this, section 18 adds, ‘ The punctuation and 
the spelling employed in authorized editions are a part of the 
‘language’ within the meaning of the preceding section; and the 
words employed are to be applied as they are spelled and punctu- 
ated.” In a note, the revisers, while conceding that the settled 
rule of interpretation is otherwise, say, “ spelling and punctuation 
are matters which should pass under special and careful review in 
a revision.” Conceding that the commissioners themselves are 
absolutely perfect in their spelling and punctuation, still, the rule 
which they propose would make the interpretation of subsequent 
editions to depend in part upon the care, the knowledge, and the 
accuracy of the proof-readers. We think that Congress will not 
hesitate to strike out this section. 

The Legislative Power is separated into nine chapters, namely : 
first, Election of Senators ; second, Apportionment and Election of 
Representatives; third, Organization of Meetings of Congress ; 
fourth, Compensation of Members; fifth, Officers and Persons in 
the Employ of the Senate and the House of Representatives ; sixth, 
Form and Effect of Statutes; seventh, the Library of Congress ; 
eighth, Congressional Investigations ; ninth, Contested Elections. 
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We shall make no observations upon these chapters, except, the 
single one that most of them have nothing to do with the legisla- 
tive power. We shall also pass by without further remark The 
Executive Power, The Slave Trade, The Flag and Seal, The Militia, 
The Seat of Government, and Arms, Armories, and Arsenals. 

The remaining title of “ Crimes” is of more general interest, 
and we shall briefly examine it. It is divided into the nine follow- 
ing chapters: first, General Provisions ; second, Crimes against the 
Existence of the Government; third, Crimes arising within the 
Maritime and Territorial Jurisdiction of the United States ; fourth, 
Crimes against Justice ; fifth, Crimes against the Operations of the 
Government, including Forgeries and Frauds, Counterfeiting Coins, 
Postal Crimes ; sixth, Official Misconduct ; seventh, Crimes against 
the Elective Franchise and the Rights of Citizens; eighth, Punish 
ment of Accessories ; ninth, Concerning Discipline and Treatment 
of Prisoners. In relation to this system of arrangement the com- 
missioners say : — 


The classification of crimes under a legislative power of general jurisdie- 
tion is not very difficult. We tread here a well known path... . When 
we come, however, to classify the criminal enactments of Congress, the task 
is not so easy. We encounter here a legislative power of special and 
limited jurisdiction, deriving all its virtue from a written constitution. .. . 
After much reflection, it has been deemed best to attempt a scheme of 
arrangement founded rather upon the grants of legislative power contained 
in the Constitution as near as may be, or upon the considerations which, 
under the general operation of the fundamental law, have led Congress to 
denounce and punish particular offences. Yet this scheme, it is confessed, 
is not satisfactory to the commissioners. 


There are weighty objections to the plan proposed by the commis- 
sioners. In the first place, they base their classification, not upon 
any essential elements which fix the nature of the crime itself, but 
upon mere collateral facts, mere jurisdictional facts, which deter- 
mine whether Congress and the courts have power to legislate for 
and to punish the delict; as, for example, the facts whether the 
offence, whatever it may be, was committed within a certain place 
or district, whether it was committed by or against a certain per- 
son, and the like. These facts, though they may have their proper 
influence upon the minor subdivisions, are not sufficient to base the 
system upon. In the second place, the plan of the commissioners 
requires constant repetitions. Thus, under the head of “ Crimes 
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within the Maritime and Territorial Jurisdiction,” murder, man- 
slaughter, robbery, or assault may be included; and the same 
offences will be again described under the heads of “ Crimes against 
the Operations of the Government,’ and “ against the Rights of 
Citizens.” The title before us contains several instances of this 
repetition, and they will be multiplied by subsequent legislation. 
But passing by these objections, the difficulty in the way of a 
perfect system of classification which the commissioners suggest, 
does not in fact exist. The powers of Congress are ample, and if 
they have not yet been exercised to their full extent, the course of 
public affairs shows beyond a doubt that they will be thus exer- 
cised. The commissioners should therefore adopt a system repre- 
senting, not simply what Congress has done, but what it can do, 
and what it certainly will do; and thus all future legislation will 
harmonize with and fall into the classification. Under the power 
to define and punish crimes committed within the maritime juris- 
diction, or within places and districts under the exclusive jurisdic- 
tion of the United States, Congress may legislate generally upon 
all criminal matters; no limit can be placed upon its authority. 
This single function will enable the commissioners to frame a per- 
fect and symmetrical outline, based upon the essential nature of 
the offences. Again, under the power to provide for maintaining 
and enforcing its laws, Congress may punish all kinds of resistance 
and interference, and this includes every species of crimes with or 
without violence against the person, except certain ones, which 
cannot by any possibility have a connection with the administration 
of the laws; such, for example, as rape. Finally, as the United 
States is the owner of property, and as it is through its officers the 
custodian of private property to a vast amount, and under a wide 
range of circumstances, and as through its system of national 
banks it is placed‘in relation with all the operations of finance, 
Congress has an almost unrestricted power over crimes against 
property. These considerations are sufficient to show that the 
system adopted by the commissioners is defective, and we doubt 
not will be abandoned. They should arrange their criminal code 
according to the essential elements which constitute each offence ; 
they should define each crime once for all, and should then add 
the necessary provisions relating to the place within which, the 
occasions on which, the persons by or against which, it may be 
committed, in order to be justiciable in the national courts. This 
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system would give symmetry, precision, and compactness, and it 
would be elastic, so as to adapt itself to all possible future legisla. 
tion. 

Our space will permit only one or two observations upon the sub- 
ject-matter of this title. In the second chapter there is no clause 
defining the crime of treason; the only provision is one declaring 
its punishment. The commissioners say: “ The Act of 30th April, 
1790, c. 9, § 1, is omitted as redundant. That statute is a mere 
re-enactment of art. 3, § 3, of the Constitution.” The statute 
omitted is as follows: “If any person or persons owing allegiance 
to the United States shall levy war, . . . such person or persons 
shall be adjudged guilty of treason.” If this clause is finally 
rejected, we think there will be no such crime as treason against 
the United States. Would an-indictment lie upon the provision 
of the Constitution alone? That provision reads, “ Treason against 
the United States shall consist only in levying war against them,” 
&c., or, in other words, “ nothing shall be treason except levying 
war,’ &c. This is not a grant, but a restriction; it is not an 
affirmative, but a negative. It is a settled doctrine that the Con- 
stitution, even in its affirmative grants, does not execute itself, but 
requires legislation to set its forces in motion, as in the provisions 
conferring jurisdiction upon the national courts. Again, even if 
the crime is thus created, the persons who may be guilty of it are 
not pointed out, and the statute supplies this deficiency. Finally, 
all possible doubt should be removed by restoring the.section which 
has been dropped. 

In reading this title we are struck with the absence of defini- 
tions. There are numerous provisions similar to the following: — 


“Every person who, within any fort, &c., . . . or who, upon the high 
seas, &c., . . . commits the crime of murder, shall suffer death.” “ Every 
person who, within any of the places, &., ... commits the crime of 
rape, shall suffer death.” “ Every person who, upon the high seas, &e., . . . 
shall commit the crime of robbery in or upon any vessel, &., . . . shall 
suffer death.” 


This leads us to the third general subject which was proposed at 
the commencement of this article, namely: the power of the com- 
missioners to suggest and recommend substantial amendments. 
We cannot now discuss it, and can only state conclusions. The 
clauses we have quoted, and other similar ones, were taken from 
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existing statutes, and many of them have remained unchanged 
from the very origin of the government. We think that the power 
of the commissioners should be enlarged, and that the present is a 
fitting occasion to remodel the whole criminal legislation of the 
United States, and to bring it into harmony with modern civiliza- 
tion. The Supreme Court has many times decided that there are 
no common-law crimes. The common law, however, must be 
appealed to in interpreting the technical legal language which the 
legislature has seen fit to use. The result is, that by merely employ- 
ing the words murder, rape, robbery, and many other similar terms, 
Congress has imported a large portion of the common-law penal 
system into our national jurisprudence. England itself has swept 
away these marks of a barbarous and brutal age; almost every 
state of the Union has done the same; the United States alone of 
all Christian peoples retains a code which has always been distin- 
guished by its uncertainty, its arbitrariness, its technicality, and its 
severity. There are other portions of the existing legislation 
affecting private rights and duties,— as, for example, civil and 
criminal procedure, — which the commissioners should have power 
to reform and largely amend. With matters purely political and 
administrative it is not, of course, their province to interfere. 
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THE ERIE RAILWAY AND THE ENGLISH STOCK, 


WE propose to lay before our readers a full account of a very laugh- 
‘able juridical farce which has lately been having an unprecedented 
run on the New York boards. The characters are almost all well 
known, and very popular. The villains of the piece are James 
Fisk, Jr., Jay Gould, and George G. Barnard, who, as usual, come 
out triumphant in the end. The nameless individuals who, through- 
out the farce, are always ridiculously attempting to proclaim their 
wrongs and assert their rights against Fisk, Gould, and Barnard, 
are a number of ignorant foreigners, citizens, in fact, of England, 
and stockholders in Erie. Mr. Justice Blatchford, a new character, 
also makes his appearance, and greatly adds to the mystification 
of the foreigners and the amusement of the audience. There are 
the customary retinue of directors, agents, trustees, sheriffs, mar- 
shals, receivers, legislators, bravos, brokers, and lobbyists. The 
play might be called, “ A New Way to pay Old Debts.” 

The British Islands have for some generations been a prosaic 
place. It is a long time since England has given titles to reward 
adventurers for their crimes, or commissioned judges for their 
contempt of law and venal servility to corrupt suitors. On the 
benches of English courts, the most able, learned, and up 
right men ef the profession sit, and do justice to all men without 
fear or favor. Neither monarch nor subject now presumes to influ- 
ence their judgments, nor dreams of the possibility of such influ- 
ence. The quiet nation of islanders make their cutlery and cloth, 

sell their teas and silks, and count their gold and bank-notes, with- 
out fear of writs of injunction. Honest corporation directors lie 
down at night with no baneful visions of a receivership to trouble 


their slumbers. Men there do break their contracts, but they know - 


that the sure consequence is a judgment for damages. Share 
holders are sometimes defrauded, but they know that the courts 
at least will not protect the thieves. Bankers and merchants have 
their risks, but they know that their ventures are free from one 
hazard, — that of their property being stolen under order of court. 

Matters in England being in this common-place condition, the 
attention of capitalists was years ago drawn to the Erie Railway, 
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then known as the New York and Erie Railroad. Here was (in 
a foreign country, to be sure) a valuable railway. It ran through 
one of the richest regions in the United States. It was yielding 
large revenues, which were regularly applied to their ordinary use, — 
the payment of debts and dividends. Just before the beginning of 
the directorship of Messrs. Fisk and Gould, this railroad, with a 
share capital of only twenty-five millions of dollars, had gross 
earnings of over fourteen millions of dollars, and a net income of 
three and a half millions of dollars. The company then paid 
regularly dividends of seven per cent on its preferred stock, and 
from time to time paid dividends on its common stock. The 
amount of the funded debt was then twenty-two and a half millions 
of dollars; and the amount of the floating debt was about three 
and a half millions of dollars, —the net income then being about 
seven per cent of the total amount of share capital and debt of all 
kinds. 

Here plainly was a good investment. The Erie company was, 
it is true, not famous for its management. But on the other hand 
its management had not made it infamous. The shares were 
at an early period the food of speculation. But there was no 
doubt that, in ordinarily honest and capable hands, the property 
could regularly pay a good income. The consequence was that 
English investors began to buy Erie stock. The occasional non- 
payment of a dividend was inconvenient, to be sure, but it only 
temporarily depressed the price and put it in their power to buy 
more shares at a lower figure. There was the property, and there 
were only twenty-five millions of shares, and twenty-five millions 
of debt, and three and a half millions of net earnings. The 
road was all built, every thing was paid for. What need of 
further information? Bankers brought forward their large 
hoards, and the widows and orphans their small savings, and 
bought the Erie shares. The idea of dishonest directors never 
entered the Anglican mind. The total disappearance of the | 
income of the corporation was not dreamed of. There was an 
election of directors every year. If the road was misman- 
aged and its income improvidently used, it could only be 
for a year at the outside; at the next election able and up- 
right men could be elected to carry on wisely and honestly the 
affairs of this wealthy corporation. There were in America, as 
in England, courts where pure and able judges would speedily 
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prevent future wrong, and redress the past. So the English mind 
was at ease, and the English purse still poured out its stores in the 
purchase of Erie stock. 

It was a speculative stock, while Mr. Gould was still following 
the creditable employment of a tanner, and Mr. James Fisk, Jr., 
was contemplating New England scenery, and driving sharp bar- 
gains in calicoes, from the box of a pedler’s wagon. But when 
these gentlemen, by the kindness or unkindness of fortune (accord 
ingly as it is viewed from their own or others’ stand-point), became 
heavy operators inthe New York stock market, Erie stock became 
more speculative than it ever had been before. Probably at this 
time neither of them had prophetic visions of the greatness or 
notoriety yet in store for them. Probably they formed their design 
of becoming directors in the Erie Railway, solely with a view of 
having better knowledge as to the value of its stock, and being 
able to speculate in it with a greater degree of security. Other 
men, before their advent in railway management, had bought 
stock just before dividend day, and made fortunes from a simple 
rise in the value of their shares. Before their day, men had 
grown wealthy from having peculiar knowledge of the hidden 
value of corporation shares, which they obtained from their posi- 
tion as directors. These men probably hoped for only these 
ordinary advantages from their Erie directorships when they first 
obtained their position. Great men probably never have a clear 
foresight of ‘their destinies. Even Napoleon, when as First Con- 
sul he won*Marengo, did not dream of conquering two emperors, 
himself an emperor, at Austerlitz. And Mr. James Fisk, Jr., 
doubtless at first only aimed at speculating in shares, not creat 
ing them; and at farming the Erie revenues for railway purposes, 
and not using them to furnish New York with dancing-girls and 
himself with diamonds. He may have thought of owning rail- 
way cars, and employing conductors; but did his visions reach to 
owning a court and an entire legislature ? 

However, so it was in the course of time, that Mr. James Fisk, 
Jr., Mr. Jay Gould, and Mr. Frederick A. Lane, became Erie 
directors, and entered on an existence new alike to themselves and 
the civilized world. They were first elected in October, 1867. It 
is generally asserted and believed that the money used by these 
men for obtaining their election was taken from the treasury of the 
Boston, Hartford, and Erie Railroad. Some of the stock they 
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or their friends controlled or owned. Proxies were purchased from 
ring stockholders, and a large amount of the Erie stock, which was 
transferred from hand to hand in speculations, still stood on the 
stock books in the names of the parties to whom it had originally 
been issued, though they had themselves parted with it. Large 
amounts of stock were purchased by Gould and Fisk and their 
friends, and transferred to their names on the company’s books, 
and then sold. By purchasing proxies and voting on large 
amounts of stock standing in the names of themselves or their 
friends, at the time of closing of the books just before the election, 
these men were able with no very large sum of money to secure 
their election. At the time of this election the Erie common stock 
was selling at from seventy to eighty per cent of its par value. 
The preferred stock was selling at par. The dividends on the pre- 
ferred stock at the rate of seven per cent had always been paid. 
The dividends on the common stock had been often paid. The 
share capital consisted of sixteen and a half millions of common 
stock, and eight and a half millions of preferred stock ; as we have 
already said, the total amount of debt, floating and funded, was 
about twenty-six millions of dollars, and the net earnings of the 
year then ending were three and a half millions of dollars. 

From this time cease all money dividends. The road is not 
extended. Some property is purchased, not of a very large amount ; 
but the revenues of the road ceasing very early to produce ordinary 
income, soon yield none at all. And now begins the most extraor- 
dinary series of transactions that have ever been witnessed in 
railway history. 

The amount of stock allowed to be issued by the Erie charter 
had long since been issued. No power existed on the part of the 
board of directors to issue any new stock, unless in exchange for 
the stock of roads purchased or leased by the Erie company. This 
power, as far as can be learned, has not been, since October, 1867, 
used at all, or has been used to a very inconsiderable extent. 

But a certain statute of the State of New York, claimed to be 
applicable to this company, allowed the issue of convertible bonds, 
as they are called, — bonds convertible into common stock of com- 
panies which came within the purview of the act. This statute 
allowed any company embraced within its provisions, — 2 

(1) To borrow money necessary for completing and finishing, or 
operating their railroad. 
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(2) To issue bonds for amounts so borrowed. 

(3) To confer upon the holders of bonds issued for money bor. 
rowed as aforesaid, the right to convert the principal due or owing 
thereon into stock. 

This statute, it is easy to see, allows the borrowing of money, 
The money must be borrowed for certain purposes. The bonds 
must be issued for “‘ money borrowed” for those purposes. The 
bonds themselves are not to be converted into stock, but only the 
“ principal due or owing thereon ” is to be so converted. 

By means of this statute Messrs. Fisk and Gould proceeded to 
supply themselves with money and Erie stock to any amount, and 
on any occasion that they wished. What impelled them to their 
first manufacture is not certainly known. But the general belief, 
which is warranted by all known facts is, that they found them- 
selves, in their speculations, short of the stock. The stock went 
up, and large amounts of it were needed to fill their contracts, or 
' large amounts of money were needed to purchase it. The stock 
could be bought in the market. Obviously, however, it was better 
to manufacture it. There were many reasons for this course. 
Paper on which to print new stock certificates cost almost nothing. 
To purchase the certificates already in the market would cost 
a great deal. Besides, even if the amount of the stock were in- 
creased, the revenues of the road remained the same ; and if at the 
same time the revenues of the road were used to increase the sup- 
ply of wine and French opera, the stock would be pretty sure to 
depreciate in value, and the directors would have the additional 
satisfaction of giving the party they contracted with less valu- 
able shares than he supposed he was buying. 

Consequently, the grand Erie stock manufactory of Messrs. Fisk 
and Gould was put into operation on this patent convertible bond 
principle, and with results more pleasing to Messrs. Fisk and 
Gould than to the shareholders in their corporation. During their 


first year of office they issued twenty-one millions of dollars of new - 


stock, or nearly as much as had ever before had an existence. This 
appears from the official report made and sworn to by Mr. Gould. 
From the same report there appears an increase of the debt of the 
company of two million four hundred thousand dollars, which is 
equal to the amount shown by the same report to have been ex- 
pended for permanent improvements and additions to the railroad 
or its rolling stock. None of the twenty-one millions of new 
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stock, according to Mr. Gould’s report, went into the railroad itself. 
Moreover, the net earnings of the Erie Railway during this first 
year of Messrs. Gould and Fisk’s rule were one million dollars less 
than the year before. During this same first year one dividend 
was paid, and no more. It was paid on the preferred stock; and 
it was paid, according to Mr. Gould’s report, entirely from the 
surplus of the year before. So, as the result of one year’s manage- 
ment of these men, there was a decrease of a million in the net 
income of the road, and an increase of twenty-one millions of 
dollars of share capital, with nothing whatever to show for either. 
That is to say, the railway corporation or its shareholders had 
‘nothing to show for it. Certain private individuals had more 
champagne, larger diamonds, finer equipages, more magnificent 
footmen. 

Under the circumstances, it was natural enough, that, in 
October, 1868, Messrs. Fisk and Gould, with their friend Mr. 
Lane, were re-elected as directors. The election was accom- 
plished by the same means as before,— means fair enough and 
perfectly legal, provided shareholders owning stock were allowed 
free opportunity to have their stock transferred to their own 
names, and freedom to vote on it without injunctions. The 
by-laws of the company provided, and the custom had been, that 
the transfer books should remain open until thirty days before the 
election. This year, after arranging that a large amount of shares 
should stand in the names of themselves and their friends, these 
men had the transfer books closed sixty days before the election. 
It must be said that the position of Messrs. Fisk and Gould, 
with twenty-one millions of new stock or its proceeds in their 
hands, with the transfer books locked up, and with the convertible 
stock factory in full operation, would seem to have been strong 
enough. 

During their second year of power, Mr. Fisk and Mr. Gould 
continued with great profit their new system of creating stock. And 
this second year resulted in an increase of common Erie stock to 
the amount of thirty-two millions of dollars. And, as in the year 
before, this increase of stock produced, in their own figures, an 
addition of less than four millions of dollars to the permanent 
property and equipment of the railroad. And for this second 
year the net income of the year, in spite of this increase in the 
capital, was half a million of dollars less than in the last year 
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before they had the control of the railroad; and in this second 
year there were no dividends at all on either common or preferred 
stock ; and the corporation and the shareholders for twenty-eight 
millions of increased stock or capital had nothing whatever to 
show. But Messrs. Fisk and Gould still increased and prospered, 

By this time the Anglican mind became thoroughly excited, 
One, or even two, years’ cessation of dividends, of course, had 
its inconveniences. But, by itself, this might have been borne. 
If, for certain reasons, twenty-five millions of property remained 
unprofitable and produced no income for a year or two, this was 
an evil that could be measured, and that might have an end. But 


to have this twenty-five millions of share capital increased in two’ 


years to more than seventy-five millions; to have fifty millions 
of dollars of share capital created and annihilated at once; 
to have this fifty millions of dollars simply swallowed by their 
trustees, and then to have these trustees still remain in control 
of the railroad, with no prospect of an end to their proceedings; 
to see their property, with no reason whatever, lose sixty per cent 
of its value—this was something to disturb the most trusting 
investors. Erie stockholders in England became alarmed. Measures 
of some kind must be taken. To the most confiding Englishman 
it was clear that there was a screw loose somewhere. Messrs. Fisk 
and Gould must have done wrong. Remonstrance must be tried. 
These men must be told that they were not doing their duty to 
their corporators. They must be shown the error of their ways; 
and if they would not of their own will give up the property they 
had misappropriated, and relinquish immediately the control of the 
railway to other and more economical financiers, resort must be had 
to the courts. The result was the formation, in London, of what 
was called the Erie Shareholders’ Protection Committee. And, for 
the purposes of this statement, all that need be said is, that a large 
number of Erie certificates were transferred to Messrs. Heath & 
Raphael, of London, by stamping their names in the ordinary blank 
transfers on the backs of the certificates, and by the delivery to 
them of the certificates themselves. Assessments were paid, too, 
by the owners of these shares, for the purpose of taking the neces- 
sary proceedings in New York for the protection of their property ; 
and there were delivered to the holders of the shares, receipts of 
the committee for the stock; with the intention of having the 
stock transferred on the company’s books to Messrs. Heath & 
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Raphael, and of combining with other Erie stockholders for the 
election of other directors of the company than the men who had 
latterly enjoyed the income of the road. 

At the election of October, 1868, — the beginning of the second 
Fisk year of office, — there were elected as members of the board 
of directors, Mr. Fisk, Mr. Gould, and, among others, Frederick A. 
Lane, William M. Tweed, and Peter B. Sweeny. The two last- 
named gentlemen, having even then obtained some political dis- 
tinction, were desirous for purposes of their own of widening 
their experience and becoming acquainted with the intricacies 
of railway management. Mr. Fisk, in like manner, being 
ambitious of universal excellence, at a still later period pro- 
cured his election as colonel of a New York militia regi- 
ment, became manager of an opera ‘house, with a troupe of 
French operatic artistes, and admiral of a line of steamboats, 
with uniforms for both branches of service. Whether the election 
of Mr. Tweed and Mr. Sweeny as directors was brought about 
through a desire on their part to increase the number of corpora- 
tion treasuries and voters under their control, or from a desire on 
the part of Messrs. Fisk and Gould to secure the political services 
and influence of these gentlemen, does not appear. Perhaps both 
causes worked together to produce the alliance. Be these things 
as they may, the new board of directors was chosen, and held 
a meeting, at which Mr. Gould was elected president of the com- 
pany, Mr. Fisk comptroller, and an executive committee was 
chosen, consisting of Messrs. Gould, Fisk, Lane, Tweed, and one 
Daniel S. Miller, Jr., this last-named gentleman being Mr. 
Gould’s brother-in-law. It is charged in the bill in equity of the 
English stockholders, and is not denied, that for the whole ensuing 
year no meeting of the board of directors was held, except in one 
instance, when a company with whom a contract was being made 
insisted that the contract should be ratified by the board of di- 
rectors, and a meeting of the Erie board of directors was called 
for the purpose of ratifying this contract, and they did nothing 
else; and for the whole year the triumvirate before mentioned 
managed the entire concerns of the company in their own peculiar 
manner. 

The amount of common stock in existence after these new crea- 
tions was, in September, 1869, seventy-eight and a half millions of 
dollars, or somewhat more than seven hundred and eighty thousand 


| 
| 
| 
i 
4 
XUM 


238 THE ERIE RAILWAY AND THE ENGLISH STOCK. 


shares. Of this amount, about four hundred and fifty thousang 
shares, of the par value of forty-five millions of dollars, was, in 
1870, held in Great Britain, according to the best computations, 
A large amount of the stock, too, was held on the Continent, 
Almost all this stock stood on the company’s books in the names 
of Smith, Gould, Martin, & Company, a broker’s firm in New York, 
in which Mr. Gould was a partner, or in the names of other 
brokers in whose names the certificates for the stock had originally 
been issued. The certificates then being indorsed with transfers 
in blank, signed by those parties to whom the issue had originally 
been made, passed by delivery from one dealer to another, but in 
most cases remained untransferred on the company’s stock-books, 
and there appeared in the names of the parties to whom the issue 
had been made, and these parties were almost all friends and 
dependants of Messrs. Fisk and Gould. The real owners of the 
stock could not, of course, vote on it unless they had it transferred 
to their own names, and this could not be done without sending 
the certificates to New York. 

The Englishmen, of course, did not neglect the obvious and first 
means to be tried, of overthrowing Messrs. Fisk and Gould, viz.: 
that of voting them out of office. Accordingly, through their 
agents in New York, in February, 1870, there were presented 
at the Erie transfer office the certificates for between sixteen and 
seventeen thousand shares, indorsed in the regular and ordinary 
form with powers of attorney authorizing the transfer of the stock 
represented by the certificates to Messrs. Heath & Raphael; and 
transfer of the stock on the company’s books to the names of 
Messrs. Heath & Raphael was demanded and refused. The trans- 
fer books were open, and transfers were then being made by and 
to other parties. 

The agents of Messrs. Heath & Raphael thereupon addressed a 
note to Mr. Gould on February Tth, 1870, asking the reason of this 
strange proceeding,” and reeeived on the same day an answer from 
Mr. Gould, saying: “ At present the transfer books of the com- 
pany are closed for the purpose of having the back accumulation 
of work written up, and when they re-open they will be kept at 
the general office of the company.” What the “back accumula- 
tions of work” were it would be hard to imagine. How they 
chanced to accumulate at this particular time is not so difficult to 
understand. The removal of the books to the company’s office 
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was a needless caution. No one, either counsel or client, in New 
York would have dared to molest any of the Erie books. It had 
even then happened that the officers and counsel of one corporation 
had been arrested on the order of Judge Barnard, and at the 
instance of Mr. Field, the Erie legal adviser, for presuming to place _ 
their own books in a place of safety, and the arrest had been made 
with something more than all the terrors of the law. 

Several further efforts and requests were made to have the stock 
transferred, but with no success. And finally the agents of Messrs. 
Heath & Raphael were informed that an injunction forbidding 
the transfers had been granted by the Hon. George G. Bar- 
nard, a justice of the Supreme Court of the State of New York, 
and that therefore no transfer of the stock could be allowed. Peace- 
able attempts by the same agents to obtain copies of the Erie 
by-laws and information as to some other matters interesting to 
shareholders, were no more successful than the attempt, at that- 
time, to have the stock transferred. 

In May, 1869, the legislature of New York passed an act amend- 
ing an act in relation to the Erie, New York Central, Hudson River, 
and Harlem Railroad Companies. The amending act thus passed 
was as follows : — 


§1. “No stockholder, director, or officer of either the New York Cen- 
tral Railroad Company, the Hudson River Railroad Company, or the Har- 
lem Railroad Company, shall be a director or officer of the Erie Railway 
Company, and no stockholder, director, or officer of the latter company shall 
be a director or officer of either of the first-named companies. The board 
of directors in each of the said companies may so classify the members of 
such board, by lot or otherwise, that, as nearly as may be, one-fifth of their 
number shall go out of office at each annual election, and at the next an- 
nual election of directors in each of the said companies, directors shall be 
voted for only in place of those whose terms shall then expire under the 
classification aforesaid. 

§ 2. This act shall take effect immediately.” 


Laws which the board of directors of the Erie company them- 
selves enact, they rarely fail to observe; they at once proceeded to 
classify. A classification “ by lot” would perhaps have been the 
one they were most fitted by education to make. But the classi- 
fication is said to have been made “ otherwise.” And the result 
was, that the directors who obtained “ otherwise” the long term 
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of five years, were Jay Gould, James Fisk, Jr., William M. Tweed, 
and Frederick A. Lane. , 
The English stockholders deemed it for their interest to petition 
the legislature of the State of New York to repeal this act. Prob 
ably no great expectation existed in the minds of the English agents 
or their legal advisers of accomplishing this result. A sufficient 
amount of money might possibly have done it. But a sufficient 
amount would have been enormous. And there was no purpose 
oh the part of these people of using such agencies. The attempt 
was the regular and legitimate way to obtain relief to which they 
were honestly entitled. Accordingly, a petition to be presented to 
the legislature for the repeal of this classification act, was left for 
signature in the office of Messrs. Evarts, Southmayd, & Choate, 
and public notice was given of the fact, and an opportunity given 
to opponents of Messrs. Fisk and Gould to signit. Presently there 
was developed a great degree of interest in this Erie petition. 
Wealthy gentlemen from distant cities, who had not been in New 
York for many months, appeared and signed their names to this 
petition, as Erie shareholders. And these wealthy gentlemen 
almost invariably had soiled linen and presented an extremely dis- 
reputable appearance. A new petition was prepared with none but 
genuine signatures attached to it. At the hearing before the legis- 
lative committee, in opposition to the petition, the Erie counsel 
read affidavits of citizens of New York, to the effect, that they had 
visited the office of Messrs. Evarts, Southmayd, & Choate, and had 
there been requested to sign this petition with fictitious names ; 
that on expressing scruples as to thus signing, they had been urged 
to so sign, and had been told that it made no difference whether 
they were or were not shareholders, or whether the names were or 
were not genuine ; that the only thing desired was to have a large 
number of signatures. And the affidavits set forth the names 
which these innocent dupes had been persuaded to affix. The 


names were all to be found in the old petition, which was not pre-’ 


sented, but did not appear in the new petition, which was 
presented. However, no result then followed either the presenta- 
tion of the petition, or this novel method of opposing it. Thus 
far the Englishmen had taken little by their motion. Respectful 
remonstrances with Mr. Fisk had not produced dividends or that 
gentleman’s resignation. A petition to the legislature had not 
produced a repeal of the classification act, or any other relief. 
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An attempt to have their stock transferred to their own names 
on the company’s books had been treated with quiet contempt,— 
a contempt much fortified by the miraculous, ever-present writ 
of perpetual injunction of the people of the State of New York, 
granted by their justice, Hon. George G. Barnard. 

The English shareholders’ agents in New York now held certifi- 
cates for somewhat more than sixty thousand shares, which were 
unsalable in the New York market, owing to regulations of the 
New York Stock Exchange in relation to the registration of the 
shares. 

Speculation in railway stocks had, since the war, become so 
extensive, and railway officials had indulged in this speculation 
so greatly, that practices which are sometimes thought some- 
what improper, had become every-day occurrences. New and 
secret issues of stock like the new issues of Erie stock that 
have been already mentioned, were not at all unusual. The con- 
sequence was, that parties who had contracts for the purchase of 
railway stocks, had no certainty as to what they would really receive 
under their contracts. They might receive regular stock of the 
company, or they might receive a few thousand shares, which had 
been newly and secretly issued merely for the purpose of filling 
these very contracts, by the very men who made them. In this 
case, of course, they received shares, which, even if they were 
valid shares, were worth much less than what the buyers sup- 
posed they would have, and than what they had a right to have. 
To prevent frauds of this kind the New York Stock Exchange 
in November, 1868, passed a regulation which was to take 
effect on January 31, 1869, to the effect that the Stock Exchange 
would not call or deal in any active speculative stock of any 
company, a registry of whose stock was not kept with some re- 
sponsible bank or trust company, or other satisfactory agency, and 
which should not give public notice at the time of establishing such 
agency, of the number of shares so intrusted to be registered, and 
which should not give at least thirty days’ notice through the news- 
papers, and in writing to the President of the Stock Exchange of 
any intended increase in the number of its shares, either direct or 
through the issne of convertible bonds, and should not at the time 
give notice of the object for which such issue of stock or bonds was 
about to be made. And under the usage of the New York Stock 
Exchange, stock certificates were not marketable, and could not be 
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delivered under a contract for the sale of the stock, unless they were 
registered in conformity with this regulation, and were certified on 
their face to be so registered, and stock unregistered and uncertified 
was consequently, in the New York market, absolutely unsalable, 
The Erie company did not, for a long period, comply with this 
regulation, and, as a consequence, the Erie stock was not called or 
dealt in at the board of brokers. Finally, in the month of Sep- 
tember, 1869, Mr. Gould determined to establish a registry of Erie 
stock, under the regulation of the Stock Exchange, and notified the 
President of the Exchange, that the Farmers’ Loan and Trust Com- 
pany had been made the agent for the registry. And Mr. Gould 
then stated the amount of common and preferred capital stock to 
be seventy-eight and a half millions of dollars. The Erie Railway 
Company also furnished to the trust company a detailed statement 
of outstanding stock certificates, showing the number of certificates, 
the number of each certificate, and the number of shares for which 
each certificate was issued. The regulation of the Stock Exchange 
being thus complied with, any Erie stock, forming at the time of 
establishing the registry with the trust company, part of the Erie 
stock, was now entitled to be registered and certified on being iden- 
tified as part of the then outstanding stock, on presentation at the 
registry office, and no stock could be registered or certified by the 
trust company unless the certificates for it appeared in the list 
furnished to the trust company, or unless certificates which did 
so appear, were surrendered and cancelled as a basis for such regis- 
try and certification, or unless it was part of stock regularly issued 
subsequently to the establishing of the registry, and unless notice of 
thirty days had been regularly given, under the rule, of the increase. 
The sixty thousand shares of stock in the hands of the English 
agents in New York city, were part of the regular Erie stock ap- 
pearing on the list furnished by the railway company to the trust 
company, and consequently were entitled to be registered and 
certified by them. It was presented to the trust company to be by 
them certified as registered stock. Asa preliminary to such certifi- 
cation, the certificates were sent to the Erie office to be identified as 
genuine certificates ; and while there it followed the fate of most 
property which has ever come within the reach of Messrs. Fisk and 
Gould, in the following manner. 

A bill in equity was filed in the name of the Erie Railway Com- 
pany and James Fisk, Jr., as plaintiffs, making defendants 
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Messrs. Heath & Raphael, the owners of these sixty thousand 
shares of stock. In the bill of complaint there was given a long, 
rambling history of some events connected with the organization 
of the Erie Railway. The bill also stated that one Daniel Drew, 
« possessed of great wealth,” had used his influence “ for his own 
private gain in speculations in stocks in the New York and other 
markets ;”’ “ that the said Drew was and is a man of no practical 
knowledge or skill in the economical management of railroads, nor 
did he know or appreciate any thing whatever with respect either 
to the general railroad system of the country or the railroad in 
which he was a director ;” that “ one Cornelius Vanderbilt, aman 
of great wealth and business sagacity,” “and his coadjutors and 
others acting with him or in his interest, caused proceedings to be 
commenced, and onerous and harassing litigations to be instituted 
in the courts of this State and of the United States, against the 
said railway company ;” “ that the plaintiff Fisk, Jr., and the said 
directors acting in concert and co-operating with him, were enabled 
toand did devote their whole time and energies and their best 
knowledge and skill in endeavoring to make said railroad company 
in all respects a first-class railway, in stock and equipments.” And 
the bill then charged that Messrs. Heath & Raphael were gener- 
ally conspiring in aid of the bad Vanderbilt, and in opposition to 
the good and upright Fisk, Jr. And portion of the relief asked was, 
“that the said defendants and each of them be perpetually re- 
strained by injunction from doing, or suffering to be done, any 
act or thing in furtherance or aid of the aforesaid illegal and 
wrongful conspiracy to obtain the control of the Erie Railway and 
its property, or to oust the plaintiffs, Fisk and White, or any other 
director or directors, officer or officers, agents or servants of 
said company from their or any of their rights, full power, 
or authority as such directors, agents, officers, managers, and 
trustees.” 

In this bill, from the beginning to the end, it was not stated nor 
pretended that the plaintiffs had any interest or ownership, legal 
or equitable, in one single share of this stock. It did appear, that 
the whole legal and equitable title to the stock was in the defend- 
ants. The plaintiffs did not even ask that any interest or owner- 
ship of theirs, legal or equitable, should be declared in this stock. 
They asked, as final relief, that a receiver should be appointed of 

these certificates, and a receiver was appointed by the Hon. George 
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G. Barnard, of all this English stock ; and the receiver was directed 
in the order of his appointment to have the stock transferred on the 
company’s books to his own name. It will be remembered, that 
when the English owners themselves applied to have the stock 
transferred, Judge Barnard enjoined the transfer. It was testi- 
fied on the part of the company, that this injunction was in force 
until after the election in October, 1870. The receiver took pos- 
session of the stock certificates in June, 1870; and in Septem. 
ber, he made the transfer to his own name ; and after the transfer, 
he voted on the certificates at the next election in October, for 
Messrs. Fisk, Gould, and Lane. In the minds of certain New York 
judges the old-fashioned distinction between a receiver of property 
in a court of equity, and a receiver of stolen goods at common law, 
may be said to have been lost. . 

In this case Judge Barnard did not deem it necessary to hear the 
defendants, whose stock was taken, and granted the order ez parte, 
In the reports we often read that the court decline to hear 
counsel on the one side or the other. But the counsel they decline 
to hear is always the counsel in whose favor they decide. Judge 
Barnard, in this respect as in many others, is an inventor, 
—has discovered new principles of law and equity practice. 
The counsel whom he refuses to hear is always the counsel against 
whom he decides. 

The situation must have been almost humorous, even in the eyes 
of the suffering defendants. Beyond a doubt, it was so in the eyes 
of Messrs. Fisk and Gould and the Erie counsel who had devised 
the plan. It was not very ingenious. But here were Messrs. 
Heath & Raphael, owning sixty thousand shares of stock which 
they send to the railway office, merely to have it checked and 
identified, and in the twinkling of an eye their stock is taken from 
them, under what is called process of law, and what unfortunately 
is process of court, by persons who do not pretend to have the least 
interest in it, legal or equitable, without a hearing and without notice. 
And the votes on their stock are cast for the men who stole it. 

The plaintiffs showed their own opinion of the merits of their 
action, and the security of the receiver’s possession of the stock, by 
afterwards attempting to discontinue the suit, as soon as it was re- 
moved into the United States Court, and by allowing an order for 
the return of the stock to go against them by default. 

It will seem, perhaps, a matter somewhat strange, how the Erie 
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Railway Company or its officers could have allowed the transfer 
on its books of these shares of stock. Stock in a railway company 
is transferred by the signature of the owner or-his attorney. The 
corporation has no power to allow the transfer in any other way. 
Undoubtedly a court of equity could, on a final decree, compel the 
owner of stock to transfer it on the corporation transfer books. 
But how stock could be transferred in any other way, is a mystery. 
In this case, neither the owners nor their attorneys did any act 
whatever. This receiver signed his name for a considerable space 
of time, on the transfer books; with what legal effect may be 
matter of conjecture. The process, however, satisfied the Erie 
mind, and the Erie company had no hesitation in immediately 
issuing new certificates to the receiver in his own name; and 
the receiver himself had no hesitation in surrendering the old 
certificates, each of which was, in the hands of its owner, a docu- 
ment of title; and after a short time he actually deposited these 
certificates with Mr. Jay Gould. 

The stockless Englishmen removed the cause and the receiver- 
ship into the United States Circuit Court, and in March, 1871, 
obtained, on notice to the plaintiffs, and, as has been stated, on 
their default, an order discharging the receivership, and directing 
the delivery to the defendants, Heath & Raphael, of the stolen 
stock. The purpose of the plaintiffs appeared in the following 
proceedings. The order for the re-delivery of the stock was en- 
tered in the United States Court on the 11th of March, 1871. 
On the 14th of February, 1871, a new bill in equity had been 
sworn to by Mr. Fisk which was now served, making the old 
receiver who had the stock, a party defendant. It was indeed a 
contempt of court to make him a defendant. But contempts of 
court in New York are not at all times, and to all persons, dan- 
gerous. And this new bill, after the customary recital of wrongs 
done by every one in the premises, except Mr. James Fisk, Jr., 
and which still persistently omitted to state that Mr. Fisk had any 
interest, of any kind, in this. Erie stock, and which did show that 
Messrs. Heath & Raphael owned it in law and equity, and which 
stated that the certificates were now in the possession of a receiver 
of the court, asked for the appointment of another new receiver 
of these same certificates, and a new receiver was actually 
appointed. The order appointing him, strange as it may appear, 
was made by Hon. George G. Barnard; and, as before, he 
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found it unnecessary to hear any argument from the parties 
against whom he decided, and from whom his order pur 
ported to take away six millions of dollars of stock; and 
the receiver whom he appointed was one whose qualification 
for the position may be inferred from the fact that he was a 
horse-jockey. The bill asked, in addition to the receivership, 
that ‘in case of the inability to find, obtain, or deliver said shares, 
certificates, or evidences as aforesaid, . . . that then, by judgment 
of this court, all and singular such certificates and evidences so at 
any time delivered to or received by said defendants, Heath & 
Raphael, may be adjudged by this court to be cancelled upon the 
books of the said railway company, and new certificates and evi- 
dences issued in place thereof, and delivered to the parties who 
shall be adjudged by this court to be the bond fide owners thereof, 
and entitled to the custody and control of the same.” Messrs, 
Heath & Raphael had not been served with any process in this 
action. It is one of the not infrequent features of practice before 
Mr. Justice Barnard that there are no disputes or wrangling between 
counsel on opposite sides, or between the court and the counsel 
against whom the decrees and orders are made. Harmony is 
secured by a simple device. No one appears but the court, and 
the counsel with whom the court agrees. And very probably, in 
this cause, if it had continued in Judge Barnard’s court, there would 
have been a final decree that this stock be cancelled, and new cer- 
tificates issued and delivered to Mr. James Fisk, Jr., or some friend 
of his equally skilled in the economical management of rail- 
roads. But this cause was, like its foster brother just before it, 
at once removed into the United States Court, and there im- 
mediately abandoned by the plaintiff and his counsel. Indeed, in 
all cases, where by the fortune of the defendants, good or bad, 
Erie injunction and receivership suits have been removed from 
the New York Supreme Court, they have died a premature death. 
These exotics of jurisprudence flourish in the air of only one court- 
room. 

The horse-jockey took no stock. The first receiver was now an 
officer of the United States Court, and it would have been hardly 
safe for him to deliver to this new aspirant for receiver’s honors 
property to the amount of six millions of dollars, without some 
other protection than an order of Judge Barnard’s. The proceed- 
ings then went on before a Master, under the order of the Circuit 
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Court, in the matter of the redelivery of the English stock to 
Messrs. Heath & Raphael. And here began the first experience 
that Mr. Gould had enjoyed for several years in obeying legal 
process. The result was curious. 

The receiver testified that he had, under the order of the New 
York Supreme Court, taken possession of the certificates in June, 
1870; that he had, on the 5th of September, 1870, taken them to 
the Erie office and surrendered them, and had not since seen them. 
Two new certificates had been issued to the receiver, one for 
the whole amount of common stock, and one for the whole amount 
of preferred stock, which had come into his possession. But the 
surrendered certificates were not cancelled, as is ordinarily done 
with stock certificates when the stock is transferred, and no marks 
of any kind were made on the certificates by the receiver, or, as 
far as appeared, by any one at that time. 

The original certificates taken by the receiver could not for a 
long time be found. Finally they appeared, and most of them 
punched with a round hole; and on some of them there were 
initials, which none of the Erie people could explain. And there 
appeared on some of them a stamp. By the testimony of the 
President of the Farmers’ Loan and Trust Company, who was now 
examined, and on a comparison of the numbers of the original 
English certificates with the registry of the trust company, it 
appeared that the certificates of thirty thousand shares of the Eng- 
lish stock had been cancelled by the trust company, and new 
certificates had been registered and certified in their stead. But 
these new certificates were not the new certificates issued to the 
receiver, and were not part of the English stock at all. The cer- 
tificates in the hands of the receiver, therefore, could be registered 
only to the extent of thirty thousand shares. And for purposes 
of sale in the New York market, thirty thousand shares of the 
English stock were valueless, and were worth the paper they were 
printed and written on, and no more. 

The most alarming epidemic now broke out at the Grand Opera 
House, where the Erie Railway offices were. The disease seemed, 
however, to have an uncommon discrimination. It did not attack 
the members of the opera troupe, but only the Erie people. Nor 
were all of the Erie officials taken. Those alone who knew about 
the issue and transfer of stock suffered, and they were found to 
recover as soon as they were beyond reach, as they supposed, of 
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the process of the United States Cireuit Court for the Southern 
District of New York. As it chanced, they were misinformed as 
to the distance for which this process poisoned the air; and by 
degrees they were gathered together under the wings of the Master, 
The ravages of the disease, however, had so affected their memory, 
that the clerks and officers of the Erie Company could throw very 
little light on the whereabouts or fate of the English certificates, 
and the counsel of Messrs. Heath & Raphael were driven finally to 
ask an order from the Master for the production of the stock-books 
of the company. Orders for producing the books were made, 
_which the Erie counsel professed great readiness to obey; but the 
books did not appear. Mr. Southmayd, the Englishmen’s counsel, 
was asked to go to the gorgeous Erie offices in the Grand Opera 
House, and there examine the books. But, as the United States 
marshals, in their attempts to execute the process of the court, 
had been once or twice very roughly handled, and one of them 
had been confined in jail over night on a charge of assault 
and battery on the complaint of Mr. Gould, when he was simply 
serving an injunction at some risk of his bones, Mr. Southmayd 
intimated that he did not think the Grand Opera House a proper 
place to hold court (though in that point he differed in opinion 
from Judge Barnard), and respectfully signified his wish to con- 
tinue his investigations in the United States Court-house. Several 
times the order to produce the books was made, and as many times 
the order was utterly disregarded. Mr. Gould was finally examined 
in reference to his power to compel the production of these books. 
Mr. Gould had already caused other books of the company to be 
produced ; but now he began to evince the most scrupulous doubt 
as to his right and authority to remove papers or books of the Erie 
Company from the Erie Company’s office. He did not even feel 
certain that the books had an existence. He was “ entirely 
unfamiliar with the details of the book-keeping department.” The 
examination continued :— 


“Q. Have you control of any of the books of the company.?” 

“A. I control them through the different departments; they are all 
under my control.” 

“Q. If the company is ordered to produce the books in court in the hands 
of the transfer clerk, locked up in his safe, who has the power to bring 


them down in compliance with the order of the court, or to have them sent 
down?” 
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« A. I cannot tell without referring to the articles of association.” 

«Q. [By the Master.] Is it in your power?” 

« A, I cannot say without referring to the articles of association of the 
company.” [A laugh.] 

«*Q. Do you always examine the aricles of association before you deter- 
mine any thing?” 

“A, Yes; in an extraordinary case.” 


The transfer clerk, Mr. Hilton, was examined, and testified : — 


« Q. If Mr. Gould, the president of this company, now here, directed you 
to go up to the Erie Railway office and open that safe, and bring down these 
books, would it be done?” [A long pause. ] 

“ A, If they were in the safe it would be done.” 

“Q. Would you obey that direction ?” 

“ A. Yes, sir.” 


Mr. Gould’s examination then continued : — 


“Q. Now, Mr. Gould, will you give that direction to Mr. Hilton, or do 
you decline to produce such of the books called for in this order of the 
Master, now in the safe kept by him as transfer clerk ?” 


“A. If I have the power to give that order by the rules of the associa- 
tion, I will do it.” 

Mr. Gould’s reverence for the articles of the association of the 
Erie Company cannot be too highly praised. But the practice of 
the counsel of the English stockholders will be seen at a glance to 
have been highly feeble and indirect. They should have obtained 
a receivership of the books. The receiver could have at once pro- 
ceeded to break open the safe and take the books, as was done in 
one of the cases where Mr. Fisk was plaintiff, with the books and 
safe of the Union Pacific Railroad, under an order of Judge Bar- 
nard. 

Finally, an attachment was issued against Mr. Gould; and then 
his study of the articles of association seemed to have satisfied 
his discriminating and scrupulous mind. And on the further tes- 
timony it then appeared that Messrs. Gould, Fisk, and Lane, 
three members of the executive committee, had issued two more 
convertible bonds, one on the 28th of December, 1870, for two 
million dollars, and the other on the 12th of January, 1871, 
for one million dollars. Mr. Gould testified that these two bonds 
were each, within a few hours of their manufacture, converted into 


Erie common stock. On Mr. Gould’s own testimony it appeared, . 
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too, that the bonds never were “issued” to any one. But they 
were simply, as he testified, signed and then converted. On Mr, 
Gould’s own testimony, too, it appeared that at the time the bonds 
were converted, no money whatever had been “ borrowed” by the 
company from any person, for any purpose; and there never was 
received by the company, even as Mr. Gould claimed, for these 
bonds for three million dollars, more than six hundred and fifty 
thousand dollars inmoney. And Mr. Gould testified that even this 
six hundred and fifty thousand dollars was never received for the 
bonds, but was only received for the stock into which the bonds 
were converted, and that it was so received only after the stock 
had been issued and sold. 

Moreover, at the time of the issue of the stock, there were no 
“holders” of these bonds. Mr. Gould made some pretence in his 
evidence, that there was a verbal understanding between himself 
and two other members of this executive committee that he should 
take the bonds and allow the company the market price of the 
stock into which they were converted; but he could produce no 
resolution even of the executive committee to that effect. It was 
at best a pretended contract, made by or through himself as an 
officer, with himself as an individual. The books of the company 
showed no transaction whatever with him, or money received 
from him; and these books did show money received from other 
parties, and credited to them, which money Mr. Gould testified 
were the only moneys lozned by any one to the company, on which 
the bonds were pretended to be issued; and Mr. Gould did not 
pretend that to these parties the bonds had ever been issued at all. 

And finally, to complete the case, Mr. Gould testified as fol- 
lows: — 


“Q. Were not those two convertible bonds, one for two millions and one 
for one million of dollars, made for the purpose of being converted into 
stock, with the intent, at the time they were made, that they should be con- 
verted into stock ?” 

“A. Yes, sir; I think so.” 

“Q. There is no doubt about that?” 

“ A, No, sir.” 

“Q. That is the purpose for which they were made, and they were not 
made with any idea of being kept alive as a bond?” 

“A, No, sir; at least that was my idea.’ 

“ Q. Would it have been possible to have negotiated them as bonds?” 
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« A. No, sir.” 

“Q. You had no idea of keeping these bonds?” 

“A, No, sir; except to convert them.” 

«“@Q. It was a mere form adopted for the purpose of issuing stock?” 

“A. Yes, sir.” : 

And, although Mr. Gould claimed that he himself was the owner 
of these bonds, and agreed to pay the company for them, yet the 
sums actually paid all appeared on the company’s books as loans 

from other parties. 

The stock was issued on the convertible bonds. But then, though 
issued, it could not be sold unless registered and certified by the 
Farmers’ Loan and Trust Company. But the registry was full, and 
could not be increased without thirty days’ public notice to the 
stock board. This notice, of course, would at once depress the 
price of the stock ; and, moreover, it might lead some present stock- 
holder to intervene and question the legality of this new issue, it 
being admitted all the while by everybody that even the full board 
of directors had no power to “issue” stock. The case was some- 
what difficult, but Mr. Gould’s mind was fertile. There were, in 
his safe, the English stock certificates, already registered, or en- 
titled to be registered, with the trust company. The Englishmen 
owned this stock; it had been taken from them. It had been 
voted on; the votes had been cast for Messrs. Fisk and Gould, in 
direct opposition to the wishes of the owners of it. There was 
only one thing left to be done. Mr. Gould took the certificates 
for thirty thousand shares of this stock, sent them to the 
trust company, where they were cancelled, and the newly issued 
thirty thousand shares were registered and certified in their 
stead ; and ofcourse this made it impossible to register more than 
the remaining thirty thousand shares of the English stock, repre- 
sented only by the unregistered certificates issued to the receiver ; 
and half the English stock was rendered completely unsalable. 

When these facts appeared in evidence, as they did after a weari- 
some examination, a motion was made in the Circuit Court to com- 
pel Mr. Gould to replace these thirty thousand shares of stock 
which had been abstracted by him. The motion came on for a 
hearing before Judge Blatchford, who gave a decision to the effect 
that the certificates issued to the receiver “ had the privilege apper- 
taining to them of being certified by the registering agent of the Erie 
Railway Company,” and that Mr. Gould had, as to thirty thousand 
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shares, ‘“‘ destroyed such privilege.” And the court further decided: 
“ Having thus abstracted property from the custody of this court, Mr, 
Gould must restore it, by making, or causing to be made, provision 
that the thirty thousand shares represented by the certificates issued 
to the receiver, which have been thus deprived of the privilege re. 
ferred to, shall have such privilege restored to them, and, in default 
thereof, he must make good the pecuniary value of such spoliation.” 


Mr. Gould thereupon, having stolen the English thirty thousand. 


shares and sold them and received the money for them, simply asa 
preparatory step to complying with the order of the court, entered on 
this decision, served the regular notice on the stock board, that the 
registry would be enlarged to the extent of the thirty thousand new 
shares, and then proposed to register the new certificates of the re- 
ceiver, to the full amount of sixty thousand shares. This would 
enable a compliance with the terms of the order of the court, for the 
redelivery of certified certificates. But half of the sixty thousand 
certified shares thus delivered would be, in effect, an over-issue, and 
of course, even if they were only an enlarged regular issue, would 
be of much less value than the sixty thousand shares that the 
Englishmen originally had. In the mean time Erie stock had been 
steadily undergoing its regular fate, — falling in price. 

To prevent this, a bill was filed in the United States Circuit 
Court, on behalf of the English stockholders, making the railway 
company and the trust company parties defendants, setting out the 
facts given in evidence before the Master as to the issue of the 
new convertible bonds and the new stock, the “ abstraction ” of 
the certificates, and the bill prayed an injunction against any en- 
largement of the register. If this prayer was granted, of course 
Mr. Gould had to go into the market and buy registered certificates 
to the extent of thirty thousand shares, or pay the value of them to 
the Englishmen. 


A motion for-the injunction was made and came on for hear- 


ing before Judge Blatchford. There was no dispute as to facts. — 


The facts all rested on Mr. Gould’s own testimony, and that of Erie 
employees and Erie stock and account books. Argument was had 
only on points of law; and Judge Blatchford finally denied the 
motion for an injunction, and gave a brief opinion, as follows :— 


This court must, in determining what powers are conferred upon the Erie 
Railway Company by the statute law of the State of New York, follow the 
decisions made on the subject by the courts of that State. It was adjudged 
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by the Supreme Court of New York in Belmont vy. The Erie Railway 
Company (52 Barbour, 637), and in Jenks vy. The New York Central Rail- 
road Company, referred to in that case, that such a power of issuing con- 
vertible bonds as was exercised by the Erie Railway Company in the in- 
stance complained of in the bill herein, was conferred upon it by the statute 
law of New York. That decision has not been overruled, and no decision 
conflicting with it has been brought to my attention. Therefore there is 
no question of ultra vires in this case. All questions of regularity are 
disposed of by the action of the board of directors of the company in rati- 
fying, with full knowledge, the transaction of issuing the bonds and convert- 
ing them into stock. The bill is founded solely on the proposition that the 
issuing of the bonds and the conversion of them into stock were illegal and 
irregular. Moreover, as a new question, the plaintiffs have failed to satisfy 
me that there was any thing either illegal or irregular in the issuing of the 
bonds or in the conversion of them into stock, which would warrant me in 
enjoining the registration of the stock issued on the conversion of the 
bonds. The motion for an injunction is therefore denied. 


The decision surprised laymen and lawyers alike. 

It was claimed by no one on either side, that the stock could be - 
issued, unless under the statutes already cited. 

The opinion in the case of Belmont v. The Erie Railway Com- 
pany, was an opinion of Judge Cardozo. The only point decided 
in that case was, whether under certain circumstances, a rehearing 
of a motion could be had. This was the only point he pretended 
to decide. Judge Cardozo, in his opinion, went on to say that the 
Erie Railway Company had, under that statute, the power to issue 
convertible bonds. And he also said : — 


I do not doubt that if the court were satisfied that bonds were about 
to be issued by the directors of a corporation not for the payment of money 
actually borrowed for the purposes authorized by the statute, but as a part 
of a fraudulent device to increase the stock, the issuing of them might be 
restrained by injunction. 

And in this case, it appeared that, at the time of the conversion 
into stock of these bonds, no money had been borrowed from any 
one on the bonds, that there was no holder of the bonds, that no one 
had loaned the Erie Company any money on the bonds, that there 
was nothing then due on the bonds, either principle or interest; in 
short, there were neither bonds norholder, nor any thing due on them 
to any person. And Mr. Gould said they were issued only as “a 
mere form adopted for the purpose of issuing stock.” 
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The point of ratification, by the board of directors, is touched on 
in Judge Blatchford’s opinion ; and on that point, the facts are ag 
follows: On the 31st of March, 1871, an ipjunction had been 
granted, and it had been served on the Erie Company, enjoining 
the issue of any convertible bonds, and also enjoining the issue 
or delivery of any stock except on the surrender and cancellation 
of genuine certificates which were standing registered on the com. 
pany’s books on the 22d of March, 1871. Up to this 22d of 
March, 1871, none of the Erie directors, except Fisk, Gould, 
and Lane, knew any thing of the new issue of bonds and stock, 
On the 18th of April a resolution of the Erie directors was 
passed to the effect “ that the action of the executive committee 
in issuing convertible bonds to the amount of three millions of 
dollars, and exchanging the ‘same into common stock,” ... 
* be, and the same is hereby ratified by this board, so far as the 
board may lawfully confirm the same. Provided, that nothing here- 
in contained shall be deemed to authorize an increase of the stock 
of this company beyond the amount lawfully existing on the 22d of 
March, 1871.” By the terms of this resolution, it would seem ordi- 
narily clear that if the stock was not, on the 22d of March, 1871, 
legal stock, it did not become so by this resolution of the board on 
the 18th of April; and this is the only ratification by the board 
ever claimed to have existed. 

So end, for the present, the English stockholders’ proceedings 
for the recovery of their property. The decision of Judge Blatch- 
ford is simply unintelligible. Judge Barnard’s part in the drama 
needs no explanation. His name and reputation are well known 
wherever the English language is spoken, as that of the first judge 
in English or American history who has thrown aside all preten- 
sion even to the appearance of decency, and has openly professed 
his willingness to sell the process of his court to thieves. He 
is still a justice of the Supreme Court of the State of New York. — 
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THE MACHINERY OF POLITICS, ETC 


THE MACHINERY OF POLITICS AND PROPORTIONAL 
REPRESENTATION. 


Tue last twenty years have set the question of the best form of 
government practically at rest. Constitutional government in the 
hands more or less completely of representative assemblies seems, 
for the present, to be firmly established in all civilized countries. 
Whether the chief of the executive, under the name of king, 
emperor, or president, shall retain more or less of independence, 
and whether the popular basis of representation shall be more or 
less extended, are questions of detail likely to be variously deter- 
mined under the influence of varying local and historical conditions. 
But that a preponderant and increasing importance is to attach to 
representative bodies for some generations to come, the political 
history of the last twenty years seems to put beyond question. 
While, however, the principle of representation has thus found 
an almost universal acceptance, it has happened that the actual 
working of representative institutions, and the condition of politics 
which has resulted from the attempt to carry the principle of repre- 
sentation into practice, have created a growing disgust and dis- 
satisfaction which has found utterance, during the last twenty 

years, in every free country in an urgent demand for reform. A 

considerable literature,! springing up simultaneously and indepen- 

1 The Representation of Minorities of Electors to Act with the Majority in Elected 
Assemblies. By Thomas Gilpin. Philadelphia. 1844. 

Majorities and Minorities: their Relative Rights. By James Garth Marshall. Sis 
don. 1853. 

The Machinery of Representation. By Thomas Hare. London. 1857. 

A Treatise on the Election of Representatives. By Thomas Hare. London. 1869. 

Representative Government. By John Stuart Mill. London. 1861. (Third 
edition. 1865.) 

The Degradation of our Representative System, and its Reform. By J. Francis 
Fisher. Philadelphia. 1863. 

Report of Mr. Robert Lytton, Her Majesty’s Secretary of Legation at Copenhagen, 
on the Election of Representatives for the Rigsraad. Presented by Command. 
1864. (Printed in the London Daily News, Aug. 30-31, 1864.) 

Conseil de l’Association Reformiste. Rapport du Président. Ernest Naville. 
Gentve. 1865. 

Reform in our Municipal Elections. By J. Francis Fisher. Philadelphia. 1866. 

Personal Representation : Speech of John Stuart Mill, M.P., in the House of Com- 
mons, May 29, 1867; with an Appendix, containing reports of Discussions and 
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dently in England, France, Denmark, Switzerland, and the United 
States, has discussed the nature of the evil, and sought for a 
remedy. Fortunately the doctors do not disagree. The symptoms 
are pretty much the same all the world over wherever free institu- 
tions are in existence, and there is a singular unanimity of opinion, 
both as to the real nature of the disease and as to the means of 
cure. Independent inquirers in London, Geneva, Copenhagen, 
and Philadelphia, agree in imputing a chief part of the failure of 
representative institutions to the unscientific construction and rude 
workmanship of the machinery of elections, and agree in recom- 
mending certain measures of reform.! In Denmark, moreover, 


Publications in France, Geneva, Germany, Belgium, Denmark, Sweden, the 

Australian Colonies, and the United States. London. 1867. 

Report of the Constitutional Convention of the State of New York on Personal 
Representation. New York. 1867. 

Les Minorités et le Suffrage Universel. Parle Baron de Layze. Paris. 1868. 

Report of the Select Committee of the United States Senate on Representative 
Reform. 1869. 

Del Potere Elettorale negli stati Liberi. Par Luigi Palma. Milano. 1869. 

On the Political and Social Effects of Different Methods of Electing Representatives. 
By H.R. Droop. London. 1869. 

A Scheme for Proportional Representation. By Walter Baily. London. 1869. 

Rapport de la Majorité de la Commission, nommée par le Grand-Conseil de la Répub- 
lique et Canton de Neuchatel pour la Révision de la Loi Electorale. 1869. 

Teoria della Elezione Politica. Par Guido Padebetti. Naples. 1870. 

Le Suffrage Universel dans l’Avenir. Par Eugene Aubry-Vitet. Revue des Deux- 
Mondes du 15 Mai, 1870. 

Representation Proportionnelle de la Majorité et des Minorités. Par J. Borély. 
Paris. 1870. 

Constitution of the State of Illinois as adopted in Convention, with an Address to 
the People. Chicago. 1870. 

On Representative Government and Personal Representation. By Simon Sterne. 
Philadelphia. 1871. 


The Cumulative Method of Voting, as exhibited in the late School-Board Elections. 
Birmingham. 1871. 


Sessional Proceedings of the National Association for the Promotion of Social 
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1 To some politicians, however, the evils have appeared so irremediable that 
they have advocated the abandonment of all idea of representation, and a return to 
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since 1855, and more recently in England and in this country, 
improved methods of conducting elections are actually undergoing 
trial, — crude and tentative experiments for the most part, but full 
of promise. Further trial must be had before any just conclusion 
can be reached. We do not propose to pronounce judgment in a 
case where the testimony is not yet all in. But it may be doing a 
service to the work of practical politics, —a work largely in the 
hands of the legal profession, —if we call attention to the present 
state of the discussion, and indicate what seems to us the most 
promising path for future experiment. 

The unsatisfactory symptoms, as we have said, are everywhere 
much the same. The character of the political machinery every- 
where in use is such that a great amount of preliminary work is 
needed to set it a going, —caucusing and canvassing, pulling of wires 
and greasing of wheels, —a work that from its nature must needs 
be performed by a small knot of experienced workmen. It is 
inevitable that in this state of things there should arise political 
“rings,” small coteries of* political managers with every oppor- 


tunity to control and direct the course of party politics to their 
mutual advantage.’ Their injurious influence is felt both by the 


public man and by the private citizen. Public life, as a career, 
becomes practically closed to men of marked character and inde- 
pendent views. The private citizen feels himself to be a tool in the 
hands of his political advisers, and, finding the more obscure and 
irksome of his public duties — the attendance upon primary meet- 
ings and nominating caucuses— not only distasteful, but futile, 
abandons them in disgust. Nor does he find more satisfaction in 
the exercise of the suffrage itself. Though nominally free to vote 
for whom he pleases, the knowledge that his vote is thrown away 
unless it is given for the regular candidates, that is, that he may 
as well not vote at all as not obey his political advisers, binds him 
hand and foot. He finds himself practically obliged to choose 
among candidates for none of whom he probably cares a farthing, 
so that indifference to his more public duties follows fast upon his 
distaste for the more obscure. He soon cares as little to go to the 
polls as to go to the caucus. And indeed he has every thing to 


the simple democracy of the Greeks ; and, in several of the Swiss cantons, new con- 
stitutions have lately been adopted, providing that all laws shall be submitted to the 
direct vote of the people. In Zurich, the popular assembly iseven permitted to make 
laws independently of the representative body. 
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foster this indifference, for he knows that if he belongs to the 
majority party his vote will probably not be needed ; if to the other, 
that it will be of no avail. 

But if the preliminaries of an election are thus injurious and 
demoralizing both to public and private citizens, the results of an 
election are a positive injustice. Our elections fail in their chief 
purpose, — that of furnishing a fairly representative body. It would 
seem that a deliberative assembly, standing in the place of the 
whole body of citizens, to discuss and decide in their behalf all 
matters of public moment, should as nearly as possible resemble 
in its composition the political community for which it stands, and 
that whatever varieties of interest and opinion exist in the constit- 
uency should find adequate expression among their representatives. 
The ideal method of elections is certainly the one that would thus 
make the elected body a perfect epitome of the body politic, giving 
to every political party, large or small, its fair share of members 
in the proportion of its numerical strength. The fair and just sys- 
tem of representation would be a systeni of proportional representa- 
tion.! 

How far the present system of voting is from producing any 
such results, and how unjustly and unfairly it works, is notorious. 
A political contest is a struggle, not for a fair share of the repre- 
sentation, but for the whole. The outvoted electors are reduced to 
political slavery; they have no voice whatever in public affairs. 
Their rights of representation are taken from them, and are appro- 


1 In the State of Massachusetts, for instance, which, with nearly 200,000 voters, 
returns ten members to Congress, it is an obvious injustice that the Democratic 
party, numbering nearly 60,000 voters, making about three-tenths of the whole, should 
not have the three representatives to which its numbers entitle it. 

“Tt is admitted on all sides,” says Mr. Lytton, “that the completest form of 
representative government must be that in which the greatest number of opinions 
and interests are completely represented, — that form of government, in short, which 
most completely approximates to the government of the whole by the whole. But 
such a form of government, it is argued, is incompatible with any system of repre- 
sentation which regards the part as tantamount to the whole; in other words, to 
confound the majority with the people. In this case, the minority is incorporated 
with the majority, and this forced fellowship is —to use the words of Mr. Burke— 
conquest, not compact.” 

“Tf ever the free institutions of America are destroyed,” says De Tocqueville, “ that 
event may be attributed to the unlimited authority of the majority, which may at 
some future tithe urge the minorities to desperation, and oblige them to have recourse 
to physical force. Anarchy will be the result, but it will have been brought about 
by despotism.’ 
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priated by their conquerors. It is a war without quarter, and it 
is a contest in which the sacrifices of the victors are hardly less 
serious than the losses of the defeated party. Every thing has to 
be yielded for the sake of victory, and as eligibility becomes neces- 
sarily the prime quality in a candidate, it naturally follows that, as 
we have said, men of mark give place to men of no mark, and the 
representative assembly comes to be composed for the most part of 
second-rate men, mere standard-bearers in party warfare, hardly 
better known or more acceptable to the men who voted for them 
than to their opponents. 

These evils, — the disfranchisement of minorities and the conse- 
quent tyranny of majorities ; the tyranny of political managers over 
their followers, and the consequent helplessness and indifference of 
the electors ; the tyranny of these same managers over public men, 
and the consequent withdrawal from public life of men who are 
seeking an honorable and independent career,—these evils are 
co-extensive with representative institutions, and are mainly attrib- 
uted, by those publicists who have undertaken to trace their causes, 
to the natural working of an objectionable electoral. machinery. 
The scheme of majority voting, as almost everywhere practised, 

‘is not only vicious in principle, since it excludes from representa- 
tion a large fraction of the electors, but it is so crude and defective 
in its operations that it needs, as we have said, a special force of 
trained engineers to make it work at all. It is natural that these 
men should make it work to suit themselves. 

In this view of the case, the reformers propose to abandon the 
old plan of trying to.stimulate public virtue and to preach men into 
the habit of attending primary meetings, and, instead, to devote 
their efforts to the discovery and introduction of an improved 
political machinery. They believe that a better method of voting 
may be found, which, being both more sound in principle and more 
complete within itself, shall at once effect a more just distribution 
of power among parties, and, in virtue of its mere automatic char- 
acter, relieve the managers of a chief part of their work, and by 
diminishing their importance, emancipate both candidate and 
elector from their control. 

Several plans have been suggested for attaining these ends 
by such a change in the method of conducting elections, — plans 
identical in principle, but differing not only in their details, but in 
the extent and thoroughness of the reform they contemplate. One 
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class, which, following the classification of M. Naville, we may call 
the empirical systems, have in view, chiefly, to secure a certain 
amount of minority representation without pretending to perfect 
justice, or caring to interfere between the individual citizen and 
his political masters. They are directed against the tyranny of 
majorities, but do not touch the tyranny of party organizations 
within their own limits. The other class, which M. Naville calls 
the rational, but which are better described as the scientific or 
philosophical systems, are more comprehensive and thorough-going, 
They aim at absolute fairness, and, so far as is consistent with 
efficient organization, at perfect freedom. Justice, union, and 
liberty are inscribed upon their banners. But however much they 
may differ, the main object of all the systems is the same. All 
alike are directed to bringing to an end the disfranchisement of 
minorities. The majority, indeed, must ultimately govern, and 
nothing can prevent their doing so where all parties are propor- 
tionately represented; but minorities have a right to be heard. 
They should not be deprived of representation in the parliamentary 
arena.! 

The empirical systems, although not undertaking to secure the 
individual elector from party control, aim at securing a certain 
measure of representation for minority parties. 

This, indeed, may be claimed for the system of voting by dis- 
tricts, the most common form of majority voting, and established 
for all elections of members of the House of Representatives by the 
Act of 1840, an act passed in the avowed interest of minorities, 
putting an end to the system of electing representatives by a 
general ticket. This system, according to which each elector voted 
for as many representatives as his State was entitled to send to 
Congress, all on one ticket, gave the whole representation of the 
States in which it obtained to a single political interest, entirely 


1 It is to be regretted that the term Minority Representation should be so generally 
employed to express this idea. A public accustomed to be governed by political 
coteries is disposed to think that certain minorities have too much power already, to 
ask first for a reform that shall give to majorities the rights that belong to them, and 
to regard with suspicion any thing that looks like strengthening the hands of those 
who, under the rule of the majority, ought finally to go to the wall. The term Pro- 
portional Representation, which is now adopted by the best writers, is more truly 
descriptive, and prevents this misconception. It exhibits the proposed reform as 
securing justice for large parties as well as for small. 
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depriving all other interests of congressional representation.!_ The 
district system, by which each elector casts a single vote for the 
candidate of his own locality, gives the election to the minority 
party wherever it happens to have a local majority. How inade- 
quate this has proved as a measure of substantial justice the dis- 
franchisement of the Republicans in the city of New York and of 
the Democrats in Massachusetts during the last twenty years abun- 
dantly testifies. How unfavorable it is to the personal independence 
of the elector may be witnessed the world over. 

I. The first of the empirical schemes is that of Simple Plurality. 
According to this scheme, each district is large enough to return a 
considerable number of members. Each elector votes for a single 
candidate. The candidates who obtain the largest number of votes 
are elected, up to the number required. This system was proposed 
in France a long time ago by M. Emile de Girardin, and again, 
lately, by the Baron de Layze. 

This system has the advantage of being perfectly intelligible and 
simple. Moreover, it seems to offer the maximum of liberty to the 
individual elector. But one of two things must happen. If the 
electors make the most of their liberty and vote just as they please, 
all the votes of the principal political parties will be concentrated 
on two or three favorite candidates, the others will fail of being 
elected altogether, and there will be danger of the assembly’s filling 
up with a miscellaneous company of political adventurers represent- 
ing nobody in particular. The representation is then in no sense 
proportional. It becomes a matter of chance whether any body of 
electors attains more representatives than it is entitled to or less. 
If, on the other hand, the political adviser enters upon the scene, 
as he is sure to do, a rigid system of party discipline must follow, 
and the independence of the elector is gone.2. No amount of gen- 


1 This system is still retained in’ the choice of presidential electors. Under this 
tule the vote of each State is, in political parlance, a unit, and the vote of one of the 
larger States, such as New York or Pennsylvania, is often decisive of the result. 
Since parties in both of these States are generally very nearly equal, the momentary 
transfer of a few thousand votes in either one of them, from one party to the other, 
will often suffice to determine the policy of the country for years. A more unjust 
or demoralizing arrangement could hardly be devised. 

2 If, for mstance, we suppose there to be in Massachusetts about 120,000 Republi- 
cans and 80,000 Democrats, it is plain that of the ten members of Congress from this 
State, six ought in justice to belong to one party and four to the other. Under the 
system of Simple Plurality it would probably happen that, in the absence of party 
discipline, each man bestowing his vote as he pleased, 40,000 or 50,000 of each party 

VOL. VI. 18 


| 
XUM 


262 THE MACHINERY OF POLITICS AND 


eralship, however, can deprive any interest that chooses to put in 
an appearance of its fair share of representation, and this system 
would probably prove favorable to the growth of special political 
organizations for specific purposes, and of personal or independent 
candidacy, and so in every way lighten the burden of political 
domination. 

II. The second of the three empirical schemes is that of the 
Limited Vote. Each elector votes for a number of candidates less 
than that of the representatives to be elected, one-half, two-thirds, 
or three-fourths. The candidates who obtain the greatest number 
of votes are elected. 

This system has been proposed in Geneva, and has been adopted 
in the so-called three-cornered constituencies in England, under 
the reform bill of 1866, and in the election of judges of the 
Court of Appeals in New York in 1867, and for the choice of 
delegates at large to the Constitutional Convention held in the 
same year. It was also used for three years by the Alumni of 
Harvard College in the nomination of Overseers. 

This is the least commendable of all the improved systems, in 
volving all the disadvantages of the system of Simple Plurality, 
with others of its own. If the electors exercise an independent 


judgment, and vote as they please, there is a great waste of votes, 
and the result is very much a matter of accident.!. But even under 


would give their votes for the most eminent candidate of their side. Half the votes 
would thus be spent in electing two men, and of the rest it might happen that one 
party would so scatter their votes among a large number of candidates as to leave 
them all at the foot of the poll, while the other party, by a fortunate or skilful com- 
bination upon a smaller number of names, might elect all the rest of the delegation. 
At any rate, the proportionate distribution of seats between the parties would be in 
great part a matter of chance. 

If, on the other hand, as would of course happen, each party managed its forces so 
as to make the most of its strength, one would put out six candidates and arrange to 
have 20,000 men vote for each, and the other would elect its four candidates in the 
same way. This would secure justice between the parties, but the tyranny of party 
chiefs within the lines of each would be intolerable. But it is clear that any third 
party that could muster 20,000 men would secure the election of a single member of 
Congress against all odds. 

1 Under this system in Massachusetts, supposing parties to be divided as before, 
if, with ten representatives to be elected, each elector were allowed to vote for five, 
each party would choose five, which would be too many Democrats. If each man 
could vote for eight, the delegation would stand eight to two, which would be too 
many Republicans. In each case the proportion would depend, not on the state of 
parties, but on the terms of the law. Yet the New York experiment was very suc- 
cessful, the thirty-two members of the convention chosen on a general ticket by this 
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the strictest political discipline the system fails to secure a fair 
apportionment of seats. These defects were conspicuous in the 
English parliamentary elections in 1868. In spite, however, of 
these defects, the House of Commons, in 1869, refused to repeal 
the section of the reform bill by which it was established, pre- 
ferring an imperfect scheme of proportional representation to the 
injustice of the majority system. 

Ill. The last of the empirical systems is that of the Cumulative 
Vote, first advocated by Mr. James Garth Marshall in 1852, adopted 
in England last year for the election of the School Board, and lately 
incorporated into the Constitution of Illinois. It has also been for 
some years in trial in the municipal elections at Bloomsburg, Penn- 
sylvania, the home of Senator Buckalew, the chief advocate of this 
system in this country. 

According to this scheme, each elector has as many votes as 
there are members to be elected in his district. He may ‘ cumu- 
late’ them all upon one candidate, or divide them at his pleasure 
among any number of candidates whatever, and in any proportions. 
The candidates who obtain most votes are elected. 

Here, also, in the absence of a strict discipline there is sure to 
be a great waste of votes, and the result largely accidental. This 
was eminently the case in the English School-Board elections. In 
London, for instance, the leading candidate, Miss Garrett, had 
nearly 50,000 votes, the votes of the others that were elected rang- 
ing from 8,000 to 13,000, and nearly 50,000 votes being lost be- 
sides. In this country, however, the system is likely to suffer in 
estimation from the opposite evil. ‘The Cumulative process must 
be directed by one head,” and where every vote becomes important, 
there cannot but be an exactness of preparatory canvass, and a rigor 
of party discipline to which all previous experience of these evils is 
but a bagatelle. In this system, also, as in that of the limited 
vote, the apportionment of representatives among different parties 
and interests is only approximate, and though it offers a tolerably 
fair opening for third parties and independent candidates, it is 
inferior in these respects to the system of Simple Plurality. 

It must be said, also, that the task it imposes upon the elector 
of dividing his suffrages among his candidates, is one which it is 
difficult to perform intelligently. In point of fact, it must in most 


method —each elector voting for sixteen— being among the ablest and best men 
of the State, sixteen from each political party. 
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cases be done at haphazard, or upon some arbitrary or fanciful 
principle, thus giving an arbitrary element a material influence 
upon the result. “In the different practical trials which this 
reform has met,” says M. Naville, “two things has been recog- 
nized, —the excellence of the new principle, and the defective 
nature of the processes by which it is applied, — processes which 
impair the liberty of the vote, and the justice of the results.” ! 

The three systems just described, it will be noticed, though 
differing in detail, resemble each other in the main. Neither of 
them pretends to afford a very exact scheme of proportional rep- 
resentation, a rude recognition of the claims of minorities being 
held sufficient for practical ends. Moreover, they are all liable to 
produce most unexpected and undesired results through a waste of 
votes, and this can only be remedied by a rigid discipline which 
destroys the freedom of the elector, and practically places the 
election in the hands of the party managers. It is to be further 
observed that in the case of a vacancy occurring, the supple 
mentary elections under either of these systems must give the 
vacant seat to the party of the majority, not to that represented 
by the retiring member. 

The rational or scientific systems seek to avoid the defects and 
short-comings of the empirical systems, and aim, as we have said, 
at a theoretical perfection. They propose to secure a truly pro- 
portional representation, effecting a distribution of seats among all 
the parties and interests that may manifest themselves at an elee- 
tion in the exact ratio of their numerical strength, and they pro- 
pose to effect this with the smallest possible sacrifice of the elector’s 
personal liberty of choice. They propose to secure justice without 
sacrifice of freedom, or loss of power. Moreover, they all provide 
for filling vacancies in accordance with the wishes of the particular 
constituency whose representative retires. 

To make sure of justice between parties, to secure, that is to say, 
a truly proportional representation, these systems all adopt the 
idea that the number of votes necessary for the choice of a repre- 
sentative is to be found by dividing the whole number of votes by 


1 For an explanation and defence of this system, see Mr. Buckalew’s speech in 
the Senate of July 11, 1867, and an address before the American Social Science 
Association, printed in the Philadelphia “ Press ” of Oct. 26, 1870. We believe that no 
detailed account of the working of this system in Illinois and Pennsylvania has yet 
been made public. 
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the number of men to be chosen. If, for instance, ten representa- 
tives are to be elected by 100,000 voters, any 10,000 men who 
wish to combine for this purpose ought to be able to elect their 
candidate. Conversely, any candidate who receives the quota of 
10,000 votes is entitled to take his seat; and as there cannot in 
such case be more than ten such, no confusion can arise. A party 
of 30,000 will then return three representatives; one of 20,000, 
two; and any new party or independent candidate who can muster 
10,000 supporters will command success. In this way the propor- 
tional representation of all interests and parties is perfectly secured. 

To make sure of personal independence and the greatest possible 
measure of freedom in the bestowal of a vote, is a more difficult 
matter. The political manager and adviser is a conspicuous ele- 
ment in our present political machinery, and it is essential to its 
satisfactory working that the advice of the adviser should be 
taken. An independent vote is a “scattering” vote, and a scat- 
tering vote is so much strength absolutely thrown away. It is by 
pointing out this fact that party managers fasten their authority 
upon their followers. And if the threat that votes will be lost and 
wasted if not cast according to dictation is so efficacious under our 
present system of voting, in which, as we have said, a few votes 
more or less on either side seldom make any difference, what must 
its potency be under such a system as that just proposed, where 
every vote is absolutely needed to fill up the quotas. To prevent 
votes being wasted upon popular candidates, to make sure that 
they receive a full quota and no more, and to prevent votes being 
thrown away, “scattering,” upon candidates who cannot possibly 
receive enough to elect them, is sure to be the first work of the 
managers in this case, as we have seen it to be in the case of the 
Limited and Cumulative Vote, and of the system of Simple Plu- 
rality. When this work begins, the independence of the elector 
ends. 

To secure the freedom of the elector then, by insuring the effi- 
ciency of his vote without the agency of the political manager, 
these more comprehensive systems of reform propose to let the 
elector vote as he will, and then if a favorite candidate obtains 
more votes than he needs, that is, more than the quota, to transfer 
the unnecessary and superfluous votes to some other candidate, by 
the automatic working of the system itself. It is clear that under 
such a system the voter would be comparatively free from dicta- 
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tion, and that the usefulness of the political adviser, the wire-puller 
in the political machine, would be greatly diminished. 

The three scientific systems differ chiefly in the devices by which 
they propose to effect this transfer of surplus or ‘* superfluous” votes 
from one candidate to another of the same party, and to transfer 
the scattering, or as they are sometimes called the “ deficient” 
votes from the candidates at the foot of the poll to others of the 
same party, whose election they may suffice to secure. 

I. The first of the scientific systems proposes that, as in the sys- 
tem of Simple Plurality, every elector shall vote according to his 
personal preference, casting his vote for the candidate of his choice. 
The result of this will of course be, that some candidates will have 
more than the quota, some less. In this case, Mr. J. Francis 
Fisher, of Philadelphia, one of the earliest writers on this subject, 
proposed that the disposition of the surplus votes should be left 
to the candidate himself. If he had more votes than the quota, 
he should hand them over to those candidates of his own party 
who had less than the quota, and if he had two or three times as 
many votes as he needed, he should appoint a double, so to speak, 
to act with him and for him in his constituents’ behalf. In like 
manner, the candidates at the foot of the poll might transfer their 
ballots to those above them.! 

A variation of this scheme, which would seem to be an improve- 
ment, has been proposed by Mr. Walter Baily, of London, the 
difference being, that each candidate is to announce before the 
election what he proposes to do with the votes he cannot use him- 
self, publishing a list of names, with his own at the head. The 
superfluous votes (of those candidates whose total number of votes 
exceed the quota), and the insufficient votes (the votes of those 
candidates whose total falls below the quota), are transferred by 
the tellers who count the votes to the names next in order upon 
the lists which the candidates have published. 


The counting of the votes according to this scheme would be very 


1 This idea of delegating power to the delegate should not perhaps be passed by 
without mention of the still more striking mark of personal confidence contemplated 
in the scheme put forward some years ago by the Personal Representation Society 
of New York. This scheme proposed that any candidate who by a surplus of votes 
had received a double or treble weight of authority should wield it all himself, each 
vote in the assembly counting for more or less according to the political following 
of the member who cast it. For a defence of this system, see an article in the 
“ Nation” for March 10, 1870. 
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simple, and it would result in the election of a full list of members, 
all of whom had obtained a full quota. A vacancy occurring would 
be filled by the next name on the ticket. On this plan, which 
seems to be particularly well adapted to communities where can- 
didates are accustomed to take a prominent part in their own can- 
vass, the representation of the various constituencies is exactly 
proportional to their size, and the choice of the elector is quite 
free. He can vote for any candidate whom he can persuade to 
enter the lists with his list. The transfer of his vote, if a transfer 
becomes necessary, is indeed rather his candidate’s doing than his 
own; but he is a consenting party beforehand, and can hardly wish 
to complain. 

II. The next of the scientific systems, taking them in the order 
of their completeness, is the Swiss system known as that of the 
Liste Libre, or Free Ticket, but which might perhaps better be 
called that of the Registered Ballot. It owes its origin to the 
Association Réformiste of Geneva. It differs from Mr. Baily’s 
system only in this, that the lists of candidates to be voted for by 
the electors are prepared, not by the candidates themselves, but 
by the party managers. This difference is perhaps more nominal 
than real, as one may surmise that Mr. Baily’s candidates would 
not make up their lists without first taking counsel with their party 
chiefs. The electors choose which party they will join, and each 
party obtains a number of representatives proportional to the num- 
ber of votes which it has cast. This would secure a perfectly fair 
division of power among the different parties, and would offer every 
facility for the organization of third parties, or for the appearance 
of personal candidates with lists of their own. The ease with 
which the votes would be counted is a strong point in favor of this 
scheme, as is also the facility with which vacancies could be filled. 
It would be necessary only to see how many ballots of each kind 
had been cast to determine at once how many of the candidates 
upon it were elected, and in case of a representative giving up his 
seat, the next man upon his ticket would come in to take his place. 

A scheme of electoral reform almost identical with that of the Free 
List was suggested in a paper read before the Philosophical Society 
of Philadelphia as long ago as 1844, by Mr. Thomas Gilpin of that 
city. This seems to have been the earliest attempt to find a phil- 
osophical solution for the problem of representation. After twenty 
years of oblivion Mr. Fisher’s independent inquiries in the same 
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direction revived among his neighbors the memory of the earlier 
treatise. Mr. Gilpin’s scheme is worked out with great exactness, 
and is almost identical in its provisions with the Geneva system 
of M. Naville and his associates. Mr. Fisher has done good ser- 
vice in making known the labors of his predecessor, and in thus 
vindicating for Philadelphia the honor of having twice been the 
cradle of electoral reform. The only original contributions to the 
discussion on this side the water are Mr. Gilpin’s essay and Mr. 
Fisher’s, the former of whom apparently takes precedence in point 
of time of any European writer. 

The main difficulty in the way of adopting the scheme in the 
form in which Mr. Gilpin first put it forward, and which it assumed 
in the earlier publications of the Swiss reformers, was, that while 
securing a fair apportionment of representatives among the various 
party organizations, it left but little freedom of action to the indi- 
vidual elector, giving, in fact, the whole control of events to the 
party managers in whose hands it lay to make up the several 
tickets. Every voter would have to accept one or another of the 
authorized ballots; bolting would be impossible, and scratching 
nugatory. Moreover, these managers would have it in their power, 
by a judicious selection of names for the head of their lists, to 
secure beyond a peradventure the election of their own creatures. 

An ingenious and simple device, suggested independently and 
almost simultaneously on both sides of the water, effectually removes 
this difficulty, and is adopted by the Geneva Reformers in their 
latest publications. They propose that the order of precedence 
among the candidates whose names appear together upon any 
ticket shall be determined, not by the party managers arranging 
their sequence before the election takes place, but by the electors 
themselves at the time of the election. M. Borély, of Nimes, in 
a pamphlet printed in Paris in 1870, proposes that, while each ticket 
shall contain as many names as there are places to be filled, each 


elector shall vote for only half or two-thirds of them, erasing the — 


names that least please him. The result of this would obviously 


1 It is to be hoped that the Philosophical Society of Philadelphia may honor 
themselves and their late associate, by printing, among their Transactions, this 
remarkable paper, which thus, after nearly thirty years of oblivion, is found still 
in the front line of the most advanced thought upon this subject. It was privately 
printed by its author, and is now excessively rare. There is a copy in the Library 
of Harvard College, the gift of the late Isaac T. Hopper. 
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be that the favorite candidates would receive the most votes, and 
would be returned in preference to their less favored rivals. This 
contrivance, which is in fact the application of the system of the 
limited vote within the lines of each party, would effectually pre- 
vent the preferences of political leaders from overriding those of 
their followers. 

Already Mr. Fisher, in a pamphlet printed in 1866, in recom- 
mending the adoption in municipal elections of Mr. Gilpin’s scheme 
of voting, had suggested that the electors might, by a sort of double 
election of this kind, indicate their preferences among the candi- 
dates presented, and thus escape the dictation of their political 
committees. Indeed, the somewhat obscure language of Mr. Gil- 
pin’s own paper seems to foreshadow the same idea. 

With these modifications the Swiss, or as we may venture to call 
it, the Philadelphia, scheme seems to combine almost every claim 
to confidence in the highest degree. It secures a perfectly just 
share of representation to every organization that cares to come 
into the field; it offers every facility for the formation of new 
organizations, and it gives to the individual elector a large measure 
of freedom within the lines of the organization to which he belongs. 
It is also perfectly simple in theory and in fact, so as to be easily 
understood and easily put in practice. Its provisions, in fact, 
amount merely to giving every organized party as many members 
as it is entitled to, and allowing the members of the party to deter- 
mine which candidates, from a list presented by the chiefs of the 
party, shall be selected for their representatives. This double 
election, so to speak, restricts the action of party chiefs to their 
legitimate sphere. They advise and recommend, but no longer 
dictate.! 

It must be admitted, however, on the other hand, that this sys- 
tem involves a considerable waste of votes, as under each ballot 


1 It may be objected that this scheme involves the official recognition of political 
parties, and the rejection of all ballots except those prepared by party managers. 
This objection may be met by making the system of Simple Plurality the basis of 
the electoral law, but permitting the use of the free ticket or registered ballot as an 
alternative. This would leave every véter free to scatter if he pleased. The statute 
might in this case be so framed as to provide that each voter shall vote for a single 
candidate, and that the candidate having the highest number of votes shall be con 
sidered elected; but that any [ten] persons may, [twenty] days before the time of 
. holding the election, register a form of ballot, and that all ballots of the forms so 
registered shall be counted according to the system of proportional representation. 
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there must be a fractional quota which is liable to be thrown away; 
as, however, it is also liable to be counted as a whole quota, since 
the largest fractional quotas must be used to fill up the number to 
be elected, this objection has but little weight. It is a matter of 
more importance, theoretically at least, that a candidate whose 
name occurs on two different ballots gets no advantage from his 
double following. 

III. It is, however, in the system of voting devised by Mr. Hare, 
and known by his name, that the problem of representation finds 
its most complete solution. Here, again, we meet the phenomenon 
so often recurring in this history, of different inquirers pursuing 
their investigations in ignorance of each other’s steps, following the 
same paths, and reaching identical conclusions. Mr. Hare’s first 
essay was printed in 1859, but already, in 1855, a system of voting 
identical in principle, and substantially the same in its details, had 
been devised by Mr. Andrae, an eminent Danish mathematician and 
statesman, and had been not only proposed, but actually put in 
practice in the new constitution of Denmark. Fifteen years’ experi- 
ence —a longer trial than any other one of the reformed systems can 
boast — has served only to justify the high expectations that were 
formed of it by its author; and a bill was last year introduced into 
the Danish Landsthing, or parliament, extending the application 
of this system to municipal and ecclesiastical elections. The con- 
stitution of Denmark provides, in a single article, that “ elections 
of members of the Landsthing shall be made according to the sys- 
tem of proportional representation, as regulated by law.” 

As the schemes of Mr. Fisher and of Mr. Baily propose that the 
superfluous and insufficient votes shall be transferred from one can- 
didate to another, according to the wish of the candidate for whom 
they are cast, and as the scheme of the Free List, as advocated by Mr. 
Gilpin and M. Naville, proposes to bestow them according to the 
wishes of the party, as determined either by its principal men, or, by 
Mr. Fisher’s and M. Borély’s improvement, by the collective voice 
of all its members, so Mr. Hare and Mr. Andrae go a step farther 

1 If one party is entitled to six representatives, and another to four, a candidate 
who is seventh on the first ballot and fiftlt on the second will fail of an election, 
although he may have more votes than any of his rivals. This is hard for the can- 
didate ; but, if each party has as many members as it is entitled to, all of whom are 
preferred to him, the voters are not likely to complain ; and it is to be remembered 


that it is in the interest of the voters, not of the candidates, that elections are 
carried on. 
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in promoting the independence of the elector, and allow each voter 
to decide the matter for himself. In case, that is to say, the can- 
didate of his choice has votes enough already and so does not need 
his ballot, he is permitted himself to name the candidate to whom 
it shall be transferred ; and in like manner, he may himself say for 
whom his ballot shall be counted in case the candidate whose 
name it bears proves to have so few votes that his election is prac- 
tically out of the question. 

This is made possible by allowing each elector to put upon 
his ballot, in addition to the name of his favorite candidate, the 
names of others, in the order of his preference among them, for 
whom he is willing to have his vote counted in case it proves of 
no service to the man of his choice. If, then, the candidate whose 
name stands first on the list shall either fail to make up the quota, 
or shall have made it up without the assistance of his vote, it 
may then descend in the order of the preferences indicated upon it 
by the elector to some other candidate who may stand in need of 
it, and in whose favor it shall count towards completing the neces- 
sary number. The names added are strictly substitutes, to be 
taken up one after the other until some one is found for whom 
the ballot can be used to advantage. It is obvious that a perfect 
freedom is hereby secured to the elector. He can vote for whom he 
pleases without fear or favor, not knowing or caring what others 
may purpose. If, perchance, there are enough others of his own 
way of thinking to elect his man, well and good; if it proves, on 
trial, that they are too few, no harm is done; the ballot passes on 
to complete the quota of some more eligible, if less desired, candi- 
date. But every voter has an opportunity for giving, in the first 
instance, a frank and independent expression of his political prefer- 
ences. If it proves necessary in order to secure an effective polit- 
ical combination that these preferences shall be sacrificed, the 
system itself, by the automatic action of the political machinery, 
transfers the vote from his first choice to his second. But even 
this sacrifice is not made until its necessity has been proved by an 
actual counting of the votes cast.! 

1 The working of Mr. Hare’s scheme may best perhaps be understood by taking 
an actual example, and observing the process of sorting and counting the votes. 
This is the more important as the difficulty of understanding this process has been, 
in the absence of examples, the chief obstacle the scheme has had to encounter. 


The Danish example has been practically inaccessible ; and it does not appear that, 
with all the discussion this scheme has had in England for the last dozen years, the 
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According to this scheme, the electoral districts are large enough 
to return a considerable number of representatives.' Each elector 


question of its feasibility has ever been put to the test of experiment. The first trial 
in actual affairs, apparently, was that made by the Alumni of Harvard College, who, 
in 1869, authorized their electoral committee to adopt this scheme in the nomination 
of Overseers the following year, — a permission which has since been twice renewed. 
A detailed account of this experiment has been contributed by their Secretary to the 
publications of the American Social Science Association, the substance of which has 
been already reprinted in the notes to an article in the “ North American Review” 
for July, 1871. We are no longer, however, compelled to cite this instance asa 
unique example. The New England Society of Orange, New Jersey, have recently 
applied the same rules to the election of their Board of Directors, and we are per- 
mitted to quote the result of their experiment in illustration of the method. This 
case is especially interesting, since it is a little more bond side than the Cambridge 
example, where only nomination, not absolute election, was in question, and since the 
election in fact took place without any nominations whatever, the members of the 
Society voting each at his own house, and sending in his ballot to the Secretary 
without comparison of notes with his fellows. 

The Society had to elect nine Directors ; of whom the first should be President, 
the next two Vice-Presidents, and the rest Councillors. Each member received a 
ballot, substantially in the following form, which he was to send in a sealed envelope 
to the Secretary : — 

ELECTION OF 1871. +&#BALLOT No........... 
Number of Directors to be chosen, 9. To nominate fewer may cause the loss of 
the ballot. To nominate more than 20 will be useless. 


I hereby nominate the following persons, in the order of my preference, for Direc- 
tors of the New England Society of Orange. 


W. P. GARRISON, Secretary, Box 6732, New York. 
The ballots will be counted in the order in which they are received. 


The Secretary numbered the envelopes as they were received. The counting com- 
mittee of three, meeting on a subsequent day, opened the envelopes, copied the 


1 Mr. Hare himself seems to contemplate treating the whole of Great Britain as a 
single constituency, and electing the whole House of Commons on a single ticket. 
But this is unreasonable, and the suggestion of so unmanageable an undertaking has 
done something to discredit the whole scheme in the eyes of practical men. Ten or 
twelve representatives to a single district would probably be found to be a convenient 
number. In Denmark, the constituencies return from three to seven members each. 
In this country the existing divisions of counties would probably, for the most part, 
be convenient for State elections, and the States would be districts of convenient 
size for elections to Congress. But the larger States would probably have to be 


divided. Of course, the larger the districts, the more varied and the more exact is 
the representation. 
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votes for a single candidate, adding upon his ballot the names of 
others to whom in succession he wishes his vote to be transferred 


numbers upon the ballots within, and sorted them according to the first choice 
expressed upon each. The “superfluous ” votes —that is, the votes of those who 
had more than the quota — were then distributed according to the second choice 
expressed on each; and, finally, the “deficient” votes — or the votes of those who 
had not enough votes to elect them — were distributed in like manner, beginning, of 
course, with those who had the fewest. The “scattering” candidates are those who 
received but a single vote for first choice. 

This tally, or record of votes, is shown upon the next page. 

In spite of the somewhat elaborate appearance of this table, the committee report 
that the process of counting the votes “ presented no difficulties, and occupied less than 
an hour, including the opening of the envelopes and the numbering and sorting of the 
ballots.” The Cambridge committee, who had nearly four hundred ballots to count, 
report in like manner, that “the counting of the votes proved unexpectedly easy, 
taking only two or three hours altogether, — not nearly so much time as it had taken 
the committee to count the same number of votes the previous year, under the old 
system, that of the Limited Vote, in which each elector sent in five names.” In 
general politics, with ballots coming in by thousands instead of by tens, the labor 
of counting the votes would of course be enhanced, but not, perhaps, more in pro- 
portion than under other systems. To count the ballots under the Cumulative Vote or 
the Limited Vote would involve, of course, a large amount of clerical labor, though 
not more than is done in every large post-office every day. The counting of votes, 
under any system, is infinitely perplexing and laborious; and there would probably 
be no more confusion and vexation under Mr. Hare’s scheme than in the use of a “ gen- 
eral ticket,” under the ordinary majority rule. The difficulty introduced by mixed 
tickets, and the inevitable scratching and substitution of the names of the regular 
candidates, is such as to drive officers of election almost to despair. In Boston, 
it has been found the simplest and easiest solution of these perplexities to adopt the 
methods of mercantile affairs, and to open a debit and credit account with each 
candidate, crediting him with all the ballots on which his name appears at all, and 
setting on the other side those upon which it is erased. An exhibit of these books 
would make the counting of votes on the “ preferential” plan seem not unreasonably 
complex and detailed. The testimony from Denmark is to this effect. Mr. Andrae 
says: “It certainly is not in Denmark, where this system of representation has been 
seen to work with the greatest ease for the last fifteen years, that you will hear 
any thing said of its complexity ;” and Mr. Lytton says in his Report: “I have 
heard Mr. Andrae’s law called ridiculous and absurd, but after repeated inquiry 
I have been unable to discover why ; and I have heard it called unintelligible, but 
it was by persons who had not tried to understand it ; I have also heard it described 
as an impracticable law, — an opinion which seems to me to be confuted by the fact 
that it has been in operation eight years, without any flaw having been brought 
to light in its machinery.” Mr. Andrae’s system is in every particular the same 
as Mr. Hare’s. But, though it was in actual operation several years before Mr. Hare’s 
earliest publication, it was absolutely unknown in England until the publication of 
Mr. Lytton’s Report in 1864. Established at first in 1855 by royal decree, it was, 
in 1868, adopted, against vigorous opposition, by a strong parliamentary vote. In 
1866, it was embodied in the Constitution without a contest, and it has within the 
last year been extended, as we have said, to all municipal and ecclesiastical bodies. 
Mr. Lytton cites the opinion of Danish gentlemen well acquainted with political life 
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in case the candidate of his first choice proves either to have enough 
votes without it, or, even with it, not to have enough to constitute 
the quota. The quota or number of votes necessary to secure an 
election is ascertained, of course, by dividing the number of votes 
cast by the number of places to be filled. The order in which the 
ballots shall be counted, which may make some slight difference in 
the result, is determined either by lot, as in Denmark, or by taking 
them in the order in which they are received. This last method has 
been adopted in the nomination of Overseers of Harvard Coliege, 
in which, for the last two years, this method of voting has been in 
operation. 

In the case of a vacancy occurring, the ballots that were assigned 
to the retiring member, together with those set down as lost, are 
counted again, and the next choice of this special constituency 
takes the vacant seat. 

In the absolute utilizing of all the votes, as well as in providing 
for the absolute independence of the voter, this scheme is in 
advance of all others, and also, of course, more than any of the 
others limits the functions and the influence of political advisers 
and party managers. In securing justice, then, as well as in 
securing freedom, it takes, theoretically, the first place, having a 
marked advantage even over the most improved form of the Free 
List in both these particulars. 

According to the Free List, each party, besides its full quotas, has 
a fractional remainder, and as there is no means of uniting these 
fractions, many votes must be lost, and a considerable number of 
the candidates must be returned without having received the full 
number of votes. Moreover, the voter’s choice is limited to the 
names he finds on the registered ballots; and even among them he 
cannot choose freely, but has to take them in groups as they stand, 
sorted by parties. Having chosen his ticket, he has indeed the 
satisfaction of erasing the names he likes least, but he cannot add 
new names, not even those that appear on other lists. He gives 
his support, not to individuals, but to his party; he votes as a 
partisan, not as an individual. 

Confessedly inferior as it is, however, in these respects, it is 


to the effect that no practical difficulty was found in obtaining a working parlia- 
mentary majority, that the standard of parliamentary character furnished by these 
elections was the best and highest in the country, and that the political character 
of the constituencies seemed to be rising. 
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probably true that the system of the Free List is both exact enough 
and free enough for practical purposes, and the greater simplicity 
of its operations gives it in turn an advantage over the scheme of 
Mr. Hare. It is easy for the elector not only to understand his 
own duty, but to comprehend all the details of the system. He has 
only to choose his party, and then to choose among the party can- 
didates those he likes best. He understands easily enough that 
his party will return as many candidates as they are entitled to, 
and that the candidates who receive most votes will come first, 
On Mr. Hare’s plan, on the other hand, the elector has an infinite 
range of choice, and may well find it hard to decide who shall be 
his chief favorite, and in what precise order he shall range his 
list of substitutes. A larger and more onerous responsibility goes 
with the greater freedom. Then. the process of counting the votes, 
involving as it does a continual transferring of ballots, is not easy 
to follow in imagination, and is likely to present to the mind that 
does not fully enter into it, the aspect of an ingenious juggle or 
hocus-pocus that somehow produces in the hands of skilful persons 
most unexpected results, and that could, probably, in the hands of 
men yet more deeply skilled be made to produce any results they 
might desire. Moreover, the conspicuous existence of an arbitrary 
and fortuitous element, in that the order in which the ballots are 
counted may materially affect the result, although not displeasing 
to the philosophical mind, which recognizes the fact that a problem 
involving so many variable quantities must, in the nature of things, 
admit of a number of solutions all equally satisfactory, may natur- 
ally be a source of annoyance and distrust to the every-day citizen. 
It seems on the whole as if the theoretical advantages of one system 
were pretty nearly balanced by the practical advantages of the 
other. 

It would probably be found, however, on trial, that in both 
respects the working of the two schemes was so much the same 


that there was but little to choose between them. Mr. Hare’s ~ 


scheme would, in practice, approximate so closely to that of the 
Free List as hardly to be distinguishable from it. So long as 
political parties continue to exist, and it is a maxim of politics that 
where they cease to flourish popular governments must decay, 
there is no doubt that party managers would put out their lists 
of regularly accredited candidates to assist the judgment of the 
electors, and they would probably not long hesitate to prescribe the 
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very order of the preferences to be asserted by their followers. 
There would then be as many separate tickets as there were politi- 
cal organizations, and no other ballots would be cast except a 
handful of scattering votes thrown by eccentric voters. If, as we 
have suggested, the system of the Registered Ballot were so admin- 
istered as to allow of independent voting, and if, as Mr. Fisher has 
suggested, the elector, instead of erasing a part of the names on 
the registered ballot, should indicate his preferences among them 
all, thus adopting the Hare system within the party lines, the 
practical difference between the two schemes would quite disappear, 
although one would still be in theory more thoroughly defensible, 


- and the other would still be in fact more easy to defend. But which- 


ever form may be preferred, it seems to us that it is substantially 
in one of these two ways that a practical solution of the problem 
of representation is next to be sought. 

The time is ripe for experiments in actual politics, and upon a 
scale sufficiently large to afford a practical test of the value of the 
methods proposed. The discussion has gone about as far as it can 
profitably go without actual trial. Whatever latent defects these 
schemes may possess can only be discovered, and their remedy 
suggested, by the study of their actual working; and it can only 
thus be discovered how serious in a practical point of view are the 
admitted imperfections of either scheme. Which is to be preferred 
must depend, in any given case, very much on circumstances. In 
cases, for instance, where, as in the Harvard College nominations, 
and in the ordinary choice of officers in societies and in corpora- 
tions, there is no organization by parties, and it is impracticable 
and undesirable to gather the electors into separate camps under 
distinct and hostile banners, the system of the Free List, which 
presupposes party divisions, is obviously out of the question, and 
Mr. Hare’s scheme is to be preferred. 

An important consideration, however, to which we have not yet 
alluded, may, where choice hesitates between the two schemes, 
serve to decide it. Whatever may be done to promote fairness and 
freedom in the conduct of the voting, it will still be true that the 
chief agency for good or evil in the political field is the power 
that controls the nominations. This important function the Free 
List proposes to leave where it now resides, in the hands of the 
recognized managers of the respective parties. Various sugges- 
tions, which it does not immediately concern us to discuss, have 
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been made by Mr. Fisher and others, with a view to providing a 
system of non-partisan and independent nominations ; but Mr. Hare 
is, we believe, the only writer who has made this reform a part of 
a general scheme of proportional representation. He proposes 
simply that the government officer charged with the superintend- 
ence of the elections, whoever he may be, shall, for a certain 
period before an election is held, himself receive nominations and 
publish the names of candidates.!. The party magnates would, of 
course, be first in the field, and public and private meetings in the 
interest of special men or measures would follow. Perhaps no 
names would appear that would not even without this agency 
be brought forward. But that this means of taking part in the 
beginnings of political action would commend itself to the public 
as an agreeable and efficient substitute for the primary meeting, 
and thus stimulate an interest in what is now the most neglected 
and hopeless branch of public duty, can hardly be questioned. 
This consideration may, where for any reason a choice between 
the two schemes is difficult, incline the judgment towards Mr. 
Hare’s scheme rather than to the other.” 

It may be remarked in this connection that both Mr. Hare’s 
scheme and that of the Registered Ballot have a marked advan- 
tage over the Cumulative and other methods, in permitting an 
indefinite number of candidates to be nominated without imper- 
illing the success of their party. In the case of the Cumulative 
Vote, on the other hand, if either too many or too few names are 
put forward, a great waste of strength must occur, and carefully 
prepared ballots become a necessity. 

The inventors and advocates of the different schemes of electoral 


1 Mr. Hare proposes that the registrar-general, as he supposes this officer to be 
called, shall require each name to be presented by thirty electors, who shall deposit 
a small fee as a guarantee of good faith, and to defray the charges of his office. 

2 In the election at Orange, no previous nominations were made, the constituency 
being small and well acquainted with the “situation.” In the balloting for Over- 
seers of Harvard College, however, where a large constituency scattered throughout 
the Union were called upon to select ten or a dozen gentlemen as their representa- 
tives, it was felt to be necessary, in order to make any general consent possible, 
to put out a list of names by way of suggestion and recommendation. This was 
done at first in an unauthorized way by a number of private persons, acting 
anonymously, and the second year by means of a public meeting called for the pur- 
pose. In each case a list of twenty-five or thirty names was made out and circulated 
among the electors. This proceeding corresponds very nearly to Mr. Hare’s proposed 
nomination list, to be made public by his registrar-general. 
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reform have been quick to discover, and diligent in proclaiming, 
certain practical advantages, incidental to the working of their 
systems, Which constitute additional and independent arguments 
in their favor. They are for the most part common to all the 
schemes, although, as might be expected, it is the more scientific 
and comprehensive methods that promise to develop them most 
fully. 

In the first place, the representative body itself would promise to 
be not only more justly, but more efficiently made up. Not yy 
would the proper political organizations be more fairly represented, 
and that under conditions likely to bring out their best men, but 
other interests which at present have no hearing, or at least are 
heard of only through the politicians, could, if they saw fit, send 
their own men, and their best men, to speak for them.’ There 
could hardly fail to result a deliberative body far beyond what we 
are in the habit of seeing, in point of ability and character, em- 
bracing a much greater range of knowledge and experience, and 
embodying a much greater variety of opinion and conviction. 
Such a body, truly representative, and containing within itself 
the accredited agents of all parties and interests, need not look 
to the newspapers or to the lobby for facts or for arguments. It 
would be competent to do its appointed work of investigation and 
discussion, and gain in selfrespect and in public estimation accord- 
ingly. The more this was felt to be the case, the more it came to 
be perceived that real head-work was being done, the more careful 
would all parties and interests become to be represented by their 
best men. It is true that the scheme of proportional representa- 
tion would permit the extremists to send extreme men. But it 
would also permit moderate men to be represented by men of their 


1 “By this means the legislature would be filled by delegates for special objects. 
...+ Would not such an appropriation of suitable persons vastly improve our 
public assemblies? Would it not introduce individual responsibility and intelligence ? 
. . . Would it not induce respectable assemblages of persons now averse to common 
political meetings? . . . Would it not in a measure reorganize the attention of the com- 
munity ?”” — Mr. Gilpin’s paper. 

This recalls Sismondi’s scheme for a representation, not of localities or of parties, 
but of trades and professions. But under the more perfect systems of proportional 
voting, no such provisions are needed. In the perfect liberty the electors enjoy, they 
are free to combine upon any basis that seems to them to be at the moment of para- 
mount consideration. 
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own kind,—a kind which the majority rule is sure in times of 
excitement, when they are most needed, to send to the wall. 

In the second place, as we need not repeat, the system of pro- 
portional representation would probably prove a vast stimulus to 
the political zeal and public spirit of the voter. The removal of 
arbitrary restrictions would expand the range and elevate the 
character of his choice. With districts large enough to return a 
considerable number of members, the elector is reasonably certain 
that his vote will not be given in vain, but that it will have a dis. 
tinct and appreciable effect in securing the election of a candidate 
entirely to his mind. This could not fail to prove, as Mr. Hare 
says, a direct .nd powerful appeal to every one who has any care 
for the community in which he lives not to neglect this public duty. 
And it is, curiously enough, a game in which there are no losers, 
Everybody draws a prize; every voter succeeds in electing his man. 
Some of the candidates, of course, fail of their election; but even 
they, for the most part, have the consolation of knowing that they 
have been distanced by their friends in the race, not driven off the 
course by their opponents. But among the voters nobody is out- 
voted or defeated. The most inveterate habits of political indiffer- 
ence would certainly give way before this certain prospect of 
casting an efficient and successful ballot. 

To men of character, also, who are looking to a public career, 
the scheme of proportional representation offers equal encourage- 
ment. It opens wide the door of public service, and makes their 
entrance and continuance in it depend, not upon the politicians, 
but upon themselves and their constituents. So long as a man 
can command a following so large as to be entitled to elect a repre- 
sentative of their own, nothing can deprive him of his seat. When 
he loses the support of his constituency and new friends do not 
come to his aid, his term of service ends. A more perfect system 
of rotation in office it would be difficult to devise. But it assures 


1 Could the principle of proportional representation have been recognized in the 
composition of the House of Representatives twenty years ago, it would have intro- 
duced into Congress a large number of Northern Democrats and Southern Whigs, 
occupying a middle ground, and holding the balance of power, —men out of favor 
at home, but strong enough, both in numbers and position, to check the violence 
that led at last to civil war. But the aggressive pro-slavery party having, finally, 
under the majority rule, outvoted and silenced all opposition at home, and their 
Northern allies, who might have held them in check, being also outvoted and silenced, 
no middle-men were left, and a breach became inevitable. 
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all the permanency in place that it is possible to have or reason- 
able to wish for, and thus again contributes not only to give the 
representative a firmness and independence which a party candidate 
can hardly assume, but to give to the deliberative body a certain 
permanence of character which has obvious advantages, and of 
which, under these conditions, no one could complain. 

An untrammelled system of proportional representation, more- 
over, would be, as Mr. Mill has said, “ not only the most complete 
application of the democratic principle that has yet been made, but 
its greatest safeguard.” It is not only because it would, by dimin- 
ishing the preponderance of legislative majorities, check that abuse 
of legislative power from which De Tocqueville feared so much, 
nor even that by raising the standard of legislative character it 
would offer the only real safeguard against such abuse; but be- 
cause, as Mr. Hare has said, the universal sense that there is a 
constitutional outlet for every political aspiration is the true safe- 
guard against unlawful and violent courses. “If the conscience 
and intellect of a nation is not adequately represented in the na- 
tional public life, their verdict, not having been provided with any 
constitutional expression, can only find utterance in revolution. 
The temple that enshrines the Constitution cannot long escape 
destruction when it begins to be muttered about the walls outside 
of it that the gods are departing.” © 

It is, however, because it tends directly to purify politics that 
the system of proportional representation most commends itself. 
This, even more than the justness or the freedom it promises, is 
likely to attract the general favor. This, as we have shown, it pro- 
poses to bring about by substituting a self-acting and labor-saving 
machinery for the clumsy political apparatus now in use. With a 
machine that “ tends itself,’ that nominates the candidates, ana- 
lyzes the constituency, assigns to every group of voters the candi- 
date they can best unite upon, elects all who prove to be eligi- 
ble, and does not despair of the rest until success is proved to be 
impossible, that saves every ballot, and of its own proper motion 
provides for rotation in office and for the filling of vacancies, the 
dirty work of politics comes pretty much to an end. Party man- 
agement there must, of course, always be. But there is no reason 
why it should not be confined to its legitimate work of influencing 
the minds of voters, instead, by putting obstacles in the way of 
their voluntary action, of arbitrarily directing and controlling 
their conduct. 
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There is no reason why this should not ultimately be an accept. 
able change to the party managers themselves. As the present 
race of politicians, so far as they are tyrants, are made so by the 
present system of elections, under which the elector needs advice 
and dictation almost as much as he would do under the system of 
Simple Plurality or under the Cumulative Vote ; so there is no rea- 
son why, under a freer and more rational method, theresshould not 
grow up, we do not say better men, but more salutary habits of public 
life. The present system is objectionable, not because it is in the 
hands of unscrupulous politicians, for the major part of the men 
who give their time to the machinery of politics, do so honestly and 
honorably, and because they know that the machine will not work 
unless somebody attends to the canvassing and the nominating, 
The trouble is that the best advice, when enforced by the argument 
of necessity, is equivalent to a command. and that men who vote 
under a command are not free. As Socrates says to Polus in the 
Gorgias, in speaking of other tyrannies, the voters do what they 
wish, but they do not do as they please. “The greater their 
unanimity, the greater the mischief, if it is only a unanimous sub- 
mission.” 

In this point of view the most noticeable feature in the proposed 
schemes is, that however they differ in other respects, they all con- 
template the abandonment of the system of single electoral dis- 
tricts, a system well enough adapted to secure a full representation 
of local interests, but obviously inadequate to give expression to 
bodies of men, united not by proximity of abode, but by similarities 
of thought and opinion. Of course the larger the districts are made 
the more fully is the system of proportional representation illus- 
trated. Ten men elected from ten single districts would probably, 
as at this moment in Massachusetts, be all of a color, so to speak, 
the majority in each district holding substantially the same views 
as in every other. But if this State were thrown into a single dis- 
trict, and the principle of proportional representation applied, there 
cannot be a doubt that the friends of protection, of free trade, and 
of labor reform, of civil-service reform and of revenue reform, not 
to speak of the partisans and opponents of the administration, or 
the now disfranchised Democracy, would all nominate, and would 
most of them elect, representatives to their mind. Twenty men 
chosen from a single large district would exhibit still more pre- 
cisely the shades of political opinion among their constituency, and 
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the range of choice offered to each voter would be proportionately 
increased. The system of single districts, on the other hand, not 
only gives an entirely unnecessary and injurious prominence to 
local jealousies and prejudices, but imposes a restriction equally 
injurious and unnecessary upon the elector’s freedom of choice ; 
obliging him, in fact, at least as it is administered in this country, 
to look for his representative among his neighbors, rather than 
among his political sympathizers and friends. “ A greater tyranny,” 
says Mr. Fisher, “ cannot be conceived, than to force a large part 
of any population, even if it be only a minority, to commit the 
utterance of their wishes and the guardianship of their interests to 
a man they do not trust, and whose enmity they have won by the 
bitterness of a party contest.” It by no means follows, however, 
that important local interests need be neglected. “ In point of 
fact,” says Mr. Lytton, “ I believe it usually happens [in Denmark] 
that in all cases, except where a man happens to be of great and 
exceptional public eminence, the persons put forward for the repre- 
sentation of each constituency are connected by associations more 
or less direct with the local interests of the district which they are 


- invited to represent. Indeed, it stands to reason that this must 


naturally happen.” The most notorious evil connected with the 
system, however, is that known as “ Gerrymandering,” by which is 
understood a skilful defining of the boundaries between different 
districts so as to secure to the party in power a larger share of © 
representatives than its numbers fairly entitle it to. This is so 
easily done that it would probably be found that no party, since 
the process was invented, has ever had sufficient virtue to with- 
stand the temptations it offers. 


1 The term Gerrymander, as is well known, dates from the year 1811, when El- 
bridge Gerry was Governor of Massachusetts, and the Democratic, or, as it was then 
termed, the Republican party, obtained a temporary ascendency in the State. In order 
to secure themselves in the possession of the government, the party in power passed the 
famous law of Feb. 11, 1812, providing for a new division of the State into senatorial 
districts, so contrived that in as many districts as possible the Federalists should be 
outnumbered by their opponents. To effect this all natural and customary lines were 
disregarded, and some parts of the State, particularly the counties of Worcester and 
Essex, presented singular examples of political geography. It is said that Gilbert 
Stuart, seeing in the office of the “ Columbian Centinel” an outline of the Essex 
outer district, nearly encircling the rest of the county, added with his pencil a 
beak to Salisbury, and claws to Salem and Marblehead, exclaiming, “ There! that 
will do for a salamander!” ‘“ Salamander!” said Mr. Russell, the editor: “I call it 
a Gerry-mander!” The mot obtained vogue, and a rude cut of the figure published 
in the Centinel, and in the ‘‘ Salem Gazette,” with the natural history of the monster 
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The statute requiring members of Congress to reside in the dis- 
tricts which they represent, though probably unconstitutional, has 


if 


Fac-simile of the original Gerrymander, from a broadside. One-half full size. 


duly set forth, served to fix the word in the political vocabulary of the country. So 
efficient was the law that at the elections of 1812, 50,164 Democratic voters elected 
twenty-nine senators against eleven elected by 51,766 Federalists ; and Essex county, 
which, when voting as a single district, had sent five Federalists to the Senate, was 
now represented in that body by three Democrats and two Federalists. It was re- 
pealed in 1814, and the death and burial of the monster were celebrated in prose and 
verse throughout the country. 

In England there are, except perhaps in London, no arbitrary political boundaries, 
but in Switzerland, where the district system obtains, the Gerrymander has long been 
at home. “ The history of free countries in all times,” say the Neuchatel Commis- 
sioners, “ including Switzerland and our own canton, is fertile in examples of this 
expedient, —a device so common that we hardly venture to give it its true name. - 
But it is, in fact, fraud, jobbery, and malversation in office. The government 
thereby misuses powers conferred upon it in order that it may secure a just represen- 
tation, to pervert and control the result of the election ; it takes advantage of func- 
tions established for the good of the whole to further the interests of a part. For 
this evil, inherent in the district system, no remedy has ever been found.” 

The Second Empire, in adopting so much of representative institutions as might 
serve its needs, proved an apt scholar in these arts. We copy from the “ IIllustra- 
tion,” of April 24, 1869, a map of a Gerrymandered district on the confines of Bel- 
gium, with part of the accompanying text. Other illustrations of the imperial policy 
and skill show the cities of Nismes, Marseilles, Bordeaux, and Le Mans, cut into 
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often made it necessary to fashion the districts in the interests of 
politicians, so as to provide a separate constituency for each promi- 


two, three, and four pieces, so that their political influence may be neutralized by 
the adjacent country districts among which they are divided, just as is done for Bos- 
ton. A similar map of Paris with the districts printed in colors, for the purpose, 
ostensibly, of showing electors in which “ circumscriptions ” they lived, was pub- 
lished on occasion of the elections of 1864, but was promptly suppressed by the police. 

“ Aux termes de la Constitution et des sénatus-consultes, il doit y avoir en France 
un député par 35,000 électeurs. . . . 

“En matitre d’élections, comme en matitre de courses, peu importe la longueur 
dont on gagne; une longueur de nez suffit pour obtenir le prix, une voix suffit pour 
obtenir l’élection. Si prés qu’on arrive du but, quand on ne l’atteint pas, c’est comme 
si on n’avait rien fait. Il suffit de 17,501 Bien Pensants pour annuler 17,500 séditieux. 
L’administration le sait 4 merveille ; et voici dés lors comment elle se pose le pro- 
bleme : 

“© Ne laisser ensemble, autant que possible, que 17,000 séditieur —et au di ’ Moins 
il y en a, mieux cela vaut; mais comme, malheureusement, ou ne peut pas empécher 
quil y en ait, il faut les empécher de se grouper; et cela revient au méme que s’il 
n’y en avail pas. 

“¢ Ainsi, ’art de découper les circonscriptions peut se formuler ainsi: l’art de 
répartir les séditieux par groupes inférieures & 17,000, et de faire absorber et annuler 
chacun de ces groupes par un groupe bien pensants de nombre supérieur.’ Voila le 
probléme posé. 

“Tl faut pour cela qu’au total,—c’est a dire dans tout le département, —le 
nombre des bons soit supérieur & celui des mauvais. Quand c’est le contraire qui 
arrive, ou fait la part du feu; on met ensemble le plus possible de séditieux ; on 
‘fait son deuil de ce députe-la,’ et les autres circonscriptions, debarrassées de ce trop 
plein incommode, redeviennent faciles & équilibrer. 

“ C’est ce qu’on est obligé de faire pour Paris et Lyon. 

“ Car, remarquez-le bien, ce sont presque toujours les grandes villes et leurs abords 
qui votent mal. Lyon, Marseille, Bordeaux, Nimes, Lille, Strasbourg, Clermont, 
etc., etc., ont montré presque toujours un esprit récalcitrant. La campagne, au con- 
traire, est généralement douce, calme et bien votante. A coté du mal le reméde. 

“L’administration a du ztle, et de plus elle sait compter. Vite, on applique la 
formule ci-dessus indiquée; on coupe & la grande ville un canton réfractaire et on 
Yaccole aux cantons biens composés de l’arron- 
dissement rural. <A la rigueur méme, on prend 
sur la campagne un, deux cantons difficiles et les 
transfére d’un arrondissement & l’autre, au risque 
de faire de la circonscription (comme dans le dé- 
partement du Nord), un manteau d’arlequin com- 
posé de pieces et de morceaux, découpé en lanitres 
et enenclaves. Deux é¢lecteurs, placés & 120 
kilometres l’un de l’autre, votent ensemble par- 
dessus la téte de leurs concitoyens, & travers 
deux ou trois cantons interposés ; qu’importe, si 
on a pu mettre ensemble 17,500 récalcitrants 
seulement, et 18,000 fideles Tout est Tout 
naturellement on arrive & des singuliers par- Electorales, d’aprés le Décret du 28 Dé 
tages.” cembre, 1858. 
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nent candidate. This species of Gerrymandering is, perhaps, less 
pernicious than the other, but it equally illustrates the worthless. 
ness of the district system as a safeguard of local interests. 

Any efficient measure of proportional representation would prob- 
ably encounter the opposition of a certain class of politicians whose 
importance it proposes to diminish by obviating the necessity for 
their services. Improvements in machinery are generally met at 
first by objections of this kind. But this opposition might probably 
prove less formidable than has been supposed, and an intelligent 
public opinion, in favor of reform, might reasonably look for the co- 
operation of those political managers who are now, or who expect 
at any time to become, the leaders of a minority party. A more 
serious objection may be thought to lie in the fact that such a 
reform would serve to break up political parties by inviting into 
the political arena every species of existing organization, and that 
we should have representatives returned, by ones and twos, if not 
by fives and tens, on the part of Germans and Irish, Catholics and 
Orangemen, labor reformers and free lovers, proclaiming differences 
that are now decently and profitably concealed under the generous 
skirts of the Republicans and the Democracy. It may, however, 
be a sufficient answer to say that if these organizations desire polit- 
ical influence, which it is plain that many of them do, it is better 
that they should seek it openly by means of representatives avow- 
edly acting in their behalf, than that they should be obliged to 
seek their ends through secret bargains, often corrupt and always 
demoralizing, with the managers of the party in power. 

If, in conclusion, we are asked to point to the practical upshot 
of this somewhat detailed investigation, we shall have no difficulty 
in finding an answer. We proposed to discover and to point out, 
if we could do so, the most feasible and hopeful path of electoral 
reform. This we have done. We have set aside the crude and 
tentative schemes of the Limited Vote and the Cumulative Vote, 
not only because of their crudeness, but because while they propose 
to redress, in the name of justice, the tyranny of majorities, they 
leave untouched and even aggravate that party tyranny which, in 
breaking down the public spirit of the electors, is the real root of 
our political evils. Between the two more comprehensive and 
philosophical schemes,—that of the Free List and that known by 
the name of Mr. Hare, —there is, as we have endeavored to show, 
but little to choose. But there is also, as we have also endeavored 
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to make clear, the best reason to believe, both from the nature of 
things and from the teachings of experience, so far as experience 
has gone, that they are both perfectly practicable, and that either 
of them would tend directly to establish better conditions of public 
life, and to elevate and purify the whole political atmosphere. 

And if we are asked how these things can be, how it is possible 
that a mere arithmetical device, an ingenious but still purely 
mechanical improvement in the machinery of politics can, in rea- 
son, effect a moral reform, the answer again is at hand, —it is to 
be found in the nature and origin of the political evils from which 
we suffer. They do not spring from moral causes. There are 
countries where political apathy and dearth of public spirit are the 
real root of national calamities. But we are not as the French, 
nor even as the Italians. We are born and brought up to public 
spirit and public virtue. If we grow indifferent and neglectful, it 
is because the barbarous and pernicious machinery with which we 
have to work obstructs us and breaks us down, thwarting our 
best impulses and converting us into blind and unwilling slaves. 
“T feel,” says Dr. Walker, in his election sermon, “ when | put my 
hand into the ballot-box, that I am being used, by somebody, 1 know 
not whom, for some purpose, I know not what.” If we give up 
political duty, it is not for lack of public virtue, but from disgust 
and disappointment. We know that it does not make any differ- 
ence whether we go to caucuses or not. We know that it makes 
very little difference whether we go to the polls or not. But 
remove the artificial obstructions that the present political machin- 
ery, with the abuses it has produced and fostered, has set up, sub- 
stitute for it a more rational method of voting, which shall establish 
justice, encourage individuality, and make independence possible 
both in public and in private station, and public duties and the 
public service will again be seen to be what they always in fact 
are, and what wé all in our hearts are willing to believe them, the 
most honorable work that can be done, and they will not be long 
without a following. It is not now the public virtues that are 
lacking ; what we need is a fair field for their exercise. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR AUGUST, 
SEPTEMBER, AND OCTOBER, 1871. 


Account. —See Execurors AND ADMINISTRATORS; PARTNERSHIP, 2; SeEt- 
OFF, 1. 
Action. — See Set-orr, 2. 
ApgupicaTion. — See Bankruptcy, 1. 


ADVERSE PossEssION. 


A., entitled as tenant in tail to an estate, held the same as an agent for B. for 
twenty years. Held, that B. had ong title by adverse possession. — Wil- 
liams vy. Pott, L. R. 12 Eq. 149. 


AGEency. — See Principat anp AGENT. 
AGREEMENT. — See ConTRACT. 
AGRICULTURAL PuRPOsES. — See TILLAGE. 
AssiIGNMENT. — See AurHor; Bankruptcy, 1; Prioriry. 
ASSURANCE. — See COVENANT, 2. 


ATTORNEY. 


An attorney has no implied authority, after judgment in favor of his client, to 
enter into an agreement binding his client to postpone execution. — Lovegrove v. 
White, L. R. 6 C. P. 440. 


AvurTHor. 

The plaintiff employed one W. to write a play for him, the plaintiff suggesting 
the subject. The play being given to him, the plaintiff made alterations and 
additions, one scene being entirely new. W., on receiving payment, gave a 
receipt as follows : ‘* Received of [the plaintiff ] the sum of four pounds account of 
fifteen guineas for my share, title, and interest as co-author with him in the drama 
intituled,” &c., ‘* balance to be paid on assigning my share to him.” W. died, 
and the plaintiff, as joint author, sued the defendant for infringement. Held, 
that the above facts did not constitute the plaintiff author pr proprietor of the 
play, or joint author with W. ; and that there was no assignment to the plaintiff.— 
Levy v. Rutley, L. R. 6 C. P. 523. 


AVERAGE. — See Brit or Lavine. 
BaGcGaGce. — See 


Banx. —See Execurors anp Apministrators; PartNersuip, 2; SEt-or, 1; 
Utrra Vines. 


BANKRUPTCY. 


1. Three persons assigned the firm property for the benefit of creditors, Pre- 
viously, one partner had accepted, in the name of the firm, a bill of exchange in 
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which the drawer’s name was left blank, giving the bill to his agent for negotia- 
tion. After said assignment, a drawer’s name was inserted in the bill, which was 
then indorsed to a bond fide holder for value. The holder obtained an adjudica- 
tion of bankruptcy against the firm, grounded on the assignment. Held, that the 
adjudication must be reversed, as there was no debt on the bill until the indorse- 
ment to the holder, which was after the assignment. — Ex parte Hayward, L. R. 
6 Ch. 546. 

2. A. executed a bond to B. as follows: Reciting that, whereas A. had agreed 
to sell B. £1100 consols assigned to B. by deed of even date, to which A.’s 
wife was entitled on the death of her mother; and whereas A.’s wife might sur- 
vive him, and refuse to confirm the said assignment, it was conditioned that if 
A. should within six months after his wife’s mother’s death obtain the transfer of 
the consols, or if the trustees of said consols should transfer the same to B., the 
bond was to be void. Before breach of condition of the bond, A. was discharged 
in bankruptcy from a ‘‘ debt payable on a contingency,” and a “liability to pay 
money on a contingency.” Held, that A. was not discharged from his liability on 
the bond. — Kent v. Thomas, L. R. 6 Ex. 312. 

See anp Nores, 2; Set-orr, 1; SETTLEMENT. 


Bequest. — See Devise; LeGacy; WiLL. 


Buu or 


The owner of a ship chartered it to C. on the following terms: C. was to ship 
a full cargo ; fifty running days were allowed for loading, and ten days’ demurrage 
at £8 per day; the owner to have an absolute lien on the cargo for all freight, 
dead freight, demurrage, and average ; and the charterer’s responsibility to cease 
on shipment of the cargo. A full cargo was not shipped, and the ship was de- 
tained eighteen days in addition to the ten days’ demurrage. The captain signed 
a bill of lading whereby the cargo was to be delivered at London, ‘‘as per 
charter-party,” to the consignee, ‘‘ he paying freight and all other conditions or 
demurrage (if any should be incurred) for the said goods, as per the aforesaid 
charter-party.” A copy of the charter-party was sent to the consignee with the 
bill of lading. The owner claimed a lien for £80 demurrage, for dead freight, 
and for said eighteen days’ detention. Held (BraMweE.. and CLeassy, BB., 
dissenting), that there was no lien for damages for short loading under the term 
“dead freight” in the charter-party. Also and Brett, JJ., dissent- 
ing), that there was a lien for the ten days’ demurrage. By the whole court, 
that there was no lien for the eighteen days’ detention. Judgment of Queen's 
Bench affirmed. Gray v. Carr, L. R. 6 Q. B. (Ex. Ch.) 522. 

See Burts anp Nores, 3; FREIGHT, 2. 


Brits AND Notes. 


1. A note payable on demand, dated Feb. 16, 1864, was presented for pay- 
ment Dec. 14, 1864, and it was held on the circumstances of the case that the 
delay in presentment was not unreasonable. — Chartered Mercantile Bank of 
India, London, and China y. Dickson, L. R. 3 P. C. 574. 

2. A. being insolvent, his father agreed to give notes for ten shillings on the 
pound to trustees for the benefit of creditors, who were to sign a deed of com- 
position under the English Bankrupt Act. A creditor brought suit against A., 


YIIM 


290 DIGEST OF THE ENGLISH LAW REPORTS. 

averring that the composition-deed was obtained by fraudulent representations, 
The suit was referred to an arbitrator, who gave judgment for the creditor, 
The creditor afterward brought the present action against A.’s father on said 
notes, with one count in detinue, and a second on the notes. He alleged that 
the above judgment was void, as the composition deed was binding upon him 
under the Bankrupt Act. Held (reversing judgment of Queen's Bench), that the 
count in detinue failed, as the defendant was not possessed of the notes; that the 
plaintiff could not succeed on the second count, as it had not been found that 
the composition deed, the consideration of the notes, was valid. Also, that the 
plaintiff, by having brought action and obtained judgment against A., had repu- 
diated the composition and the notes, and destroyed the consideration for which 
the notes were given. It appears the creditors were not estopped from alleging 
that the composition deed was binding upon him, as this action was not against A, 
— Latter v. White, L. R. 6 Q. B. (Ex. Ch.) 474; s. c. L. R. 5 Q. B. 622. 

3. A. obtained from a banking company a letter of credit as follows: ‘ You 
are hereby authorized to value on this bank . . . against cotton purchased in 
conformity with the letter of instructions . . . such drafts to be covered by 
shipping documents, say invoices and bills of lading of cotton, addressed to 
this company, and forwarded under separate cover by the same mail which brings 
the drafts for acceptance, on receipt of which documents we engage to honor 
such drafts.” Bills were accepted against shipping documents representing cotton 
of less value than the bills. The bank was ordered to be wound up, and the 
holders of the bills, with knowledge of said facts, claimed to prove their full 
amount. Held, that the bank was only debtor for the value of the bills less the 
net proceeds of the cotton applicable to them. The bill-holders had no lien on 


the cotton whereby to make the bank trustee for them of its proceeds. — Banner 
v. Johnston, L. R. 5 H. L. 157. 
See Bankruptcy, 1. 


Bonp. — See Bankruptcy, 2. 
Bounpary. — See Lease. 
Broxer. — See AGENT. 
BurDEN OF Proor. — See SerrLeMeEnt, 1. 


Cana. — See Easement. 


Carao. 

A ship-owner received oil-cake in good order and condition, undertaking to 
deliver in like good order and condition, dangers of the sea only excepted. - 
The oil-cake was surrounded by animal and vegetable matter, whose putrescible 
nature, when deprived of ventilation, caused the oil-cake to deteriorate. Held, 
that the damage was not caused by a danger of the sea, and the ship-owner was 
therefore liable. — The Freedom, L. R. 3 P. C. 594. 

See Brit or Lapine; Freiaut, 1. 


CarriaGe. — See Hackney 
(Carrier. — See LuGGace. 
Cuarce. —See Deep or SerTLemENT; Priority. 
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CuaritTy. 


Devise of lands and tenements to the master, wardens, &c., of the Company 
of Merchant Taylors, ‘‘ to this intent, and upon this condition, that they, the said 
master and wardens, shall yearly, every year, for ever, of and with the rents and 
profits of the said lands,” provide for twelve poor men and twelve poor women 
of London certain garments of a specified price ; with a direction that the cham- 
berlain and town-clerk of London should see that the garments were given, 
receiving 10s. apiece out of the rents for so doing; and so that the whole residue 
of the rents the master and wardens should maintain and gather into a stock, and 
therewith repair, and, if need be, rebuild, the tenements ; and in case they should 
be remiss in delivering the said garments, then others to enter and hold said lands, 
&e. At the death of the testator the income of the tenements was more than 
required for the said charity, and subsequently became very much greater. Held, 
that the company were not entitled to the surplus income for their own benefit, 
but were bound to apply it to charitable purposes. — Merchant Taylors Co. v. 
Attorney-General, L. R. 6 Ch. 512; 8. c. L. R. 11 Eq. 35; 5 Am. Law Rev. 654. 

See Legacy, 2, 3. 

Cuarter. —See Uttra Vires. 
CuarkTER-PARTY. — See or LapinG; FReEIGuHT, 2. 
Copicit. — See 2. 


Company. 

1. By the articles of a company it was provided that a director should vacate his 
office if he participated in the profits of any contract with the company without 
declaring his interest therein to the other directors. It was held that this clause 
did not merely prescribe acts which would vacate the office of director, but that 
it made it lawful for a director to contract with the company on giving proper 
notice of his interest. — Imperial Mercantile Credit Association y. Coleman, L. R. 
6 Ch. 558. 

2. The plaintiff, a debenture holder, obtained judgment on the same against the 
defendant railway. Subsequently, a majority of debenture holders agreed, under 
the R. W. Companies Act of 1867, to a scheme of accepting stock in lieu of princi- 
pal and arrears of interest due ; but the plaintiff in no way assented to the scheme, 
and obtained execution on his judgment. The company prayed an injunction. 
Held, that the plaintiff was still a debenture holder, and bound by the scheme. 
Injunction granted. — Potteries, Shrewsbury § North Wales Railway Co. v. Minor, 
L. R. 6 Ch, 621. 

See ExxcuTion. 


Composition Deep. — See Bits anp Notes, 2. 
Conpition.— See Bankruptcy, 2; Covenant, 4; Lease; SETTLEMENT, 3. 
ConsIGNEE. — See Brit oF Lapa. 


ConsTRUCTION. 

By statute, petroleum “shall include such rock oil, and oil made from petro- 
leum, &c., as gives off inflammable vapor at a temperature of less than 100 F.” 
Held, that petroleum proper, whether giving off inflammable vapor under 100 F. 
or not, was within the act. —Jones v. Cook, L. R. 6 Q. B. 505. 
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See Birt or Lavine; Cnariry; Company, 1; Covenant, 8, 4; DEEp or 
SerrLeMent; Devise; Execution; Gaming; Hackney CarrtaGe; Lease; 
Legacy; Reservation; SeTrLeMENT, 2, 3; Tax. 


Contract.— See Artrorney; Company, 1; Covenant, 1; Freicur, 1; 
LeasE; Principat AND AGENT; SALE; SETTLEMENT, 3. 
Contrisution. — See Leaacy, 1. 

Coryricut. —See AuTHOR. 

Corporation. —See Lease. 


Costs. 


1. Costs of trustee who was served with, and appeared upon, a petition by 
tenant for life for payment of dividend, ordered to be paid out of the dividends, 
— Ex parte Smithett, L. R. 12 Eq. 111. 

2. A wife instituted a suit against her husband for dissolution of marriage, but 
subsequently filed an application for its dismissal. The court ordered the applica- 
tion to stand over for a fortnight, that the wife’s attorney might file his bill of 
costs, and obtain an order for their taxation. — Dizon y. Dizon, L. R. 2 P. & D. 
253. 

3. An executrix propounded a will, and a party pleaded undue influence, giving 
the executrix notice that he only intended to cross-examine the witnesses pro- 
duced in support of the will. The party was held liable to the executrix for costs, 
— Harrington v. Bowyer, L. R. 2 P. & D. 264. 


CounsEL. — See ATTORNEY. 
Court. — See Power. 


CovENANT. 


1. A., for himself, his heirs, executors, and administrators, covenanted by deed 
with B., his executors and administrators, that he would at any time thereafter, at 
the request of B., execute to B. a lease of certain premises, with certain covenants, 
for twenty-one years, to begin at the date of the agreement. No lease was ever 
made, but B. entered and paid rent until his death, after which his personal repre- 
sentative entered and paid rent. Held, that a claim against B.’s estate for rent 
accrued since his death, and for a sum which would have been due under the 
covenants if the lease had been executed, were of the nature of specialty debts, 
and must be allowed as such. — Kidd v. Boone, L. R. 12 Eq. 89. 

2. A. assigned to trustees an equitable interest in copyholds, with a covenant 
for further assurance. A. subsequently was admitted to the copyholds, sold them, 
applying the purchase-money to his own purposes, and died insolvent. Held, 
that the covenant entitled the trustees to prove for a specialty debt. — Blackburn 
v. Dickson, L. R. 12 Eq. 154. 

8. A lessee for the lives of A., B., and C., and the survivor of them, by deed 
reciting his lease, conveyed to the plaintiff, to hold for the lives of A., B., and C., 
and the survivor of them, and covenanted that the said lease was a valid and 
subsisting lease for the lives of A., B., and C., and the survivor of them. B. was 
dead at the date of said covenant. Held, that the covenant was that the lease 
was valid and subsisting, not that the three lives were all still subsisting. The 
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mention of the three lives was merely matter of description of the lease. — Coates 
y. Collins, L. R. 6 Q. B. 469. 

4, A lease contained a covenant that the demised premises should be used for 
a post-office, and for no other purpose. The post-oflice issued licenses for men- 
servants, horses, carriages, dogs, &c. Held, that issuing such licenses was 
analagous to issue of stamps and money-orders, which formed part of the duties 
of the office when the lease was made; and that there was no breach of the cove- 
nant. — Wadham v. Postmaster-General, L. R. 6 Q. B. 644. 

See Bankruptcy, 2; SETTLEMENT, 3. 


Crepit, Lerrer or.—See Britis anp Norges, 3. 
Cross Action. — See Set-orr, 2. 

Cy Pres. — See Cuariry; Lecacy, 2, 3. 
Damaces. — See Carco; Freigut, 1; Recerpr; Set-orr, 2. 
DaNnGER OF THE Seas. — See Carco. 

Deap Freicut. — See Brix or LapinG. 
DeEBENTURE. — See Company, 2. 

Dept. — See Covenant, 2. 

Deep. — See Bits anp Nores, 2; Covenants, 3; Seat. 


oF SETTLEMENT. 

In the deed of settlement of a Baptist chapel it was provided that the minister 
should be subject to removal by order of the church, made at one meeting and 
confirmed at a subsequent. Notice may be given of the object of each meeting. 
Notice was given that a meeting would be held for the purpose of bringing 
charges against the minister. A meeting was held, and it was resolved that the 
minister ‘‘ having on different occasions uttered deliberate falsehoods,” and ‘‘ also 
having on several occasions been seen drunk,” he was “ not a fit and proper per- 
son to occupy the position of pastor, and that his office of pastor cease forthwith.” 
Notice was given of a second meeting, for the purpose ‘‘ of confirming the resolu- 
tions passed” at the first meeting, and at the second meeting it was ordered 
“that the above minutes be confirmed.” Held, that vague and insufficient reasons 
having been assigned for the minister’s removal, the latter was invalid, but if no 
reasons had been assigned, the same could not have been set aside. And that 
the notice of the second meeting should have set forth the resolution which was 
to be confirmed. — Dean v. Bennett, L. R. 6 Ch. 489. 


DetinvE. — See anp Notes, 2. 


DEVISE. 


1. Devise for testator’s two daughters for life as tenants in common, and after 
their respective decease, the trustees to convey to their respective husbands and 
their heirs: provided, that if either daughter should die unmarried, her share in 
trust for the other daughter for life, and on her decease the whole to her husband 
and his heirs. A daughter married, and her husband died, devising to his wife 
and her heirs the estate he was entitled to under the above will. A purchaser 
from said daughter refused to complete his purchase on the ground of defect 
in title. Held, that if the said daughter should die, leaving a second husband 
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surviving her, his title would be a good one, her first husband not having been 
entitled to an absolute estate in fee in remainder expectant on his wife's death, 
— Radford v. Willis, L. R. 12 Eq. 105. 

2. A testator gave his estate to his widow, ‘‘to be at her disposal in any way 
she may think best for the benefit of herself and family.” The widow gave an 
annuity to an illegitimate son of the testator’s son. Held, that the gift to the 
widow was absolute, and that there was no trust for children under the will. The 
annuity was valid. — Lambe v. Eames, L. R. 6 Ch. 597; s. c. L. R. 10 Eq. 267; 
5 Am. Law Rev. 478. 

3. A testator devised as follows: ‘‘I devise and bequeath to my mother, all 
my real and personal estate, and knowing that what I give to my mother will 
become the property of her husband, my step-father, I therefore declare the inten- 
tion of my will to be that my mother’s husband shall hold and enjoy all my said 
real and personal estate to him, his heirs, executors, administrators, and assigns, 
for ever, and to be absolutely at his free will and disposal: provided, that he 
does not at any time dispose of any portion of my said property to any of my late 
father’s family.” Held, that the mother took an estate for life in the real estate, 
and the step-father a remainder in fee. — Gravenor vy. Watkins, L. R. 6 C. P. 
(Ex. Ch.) 500. 

4. A testator devised a certain estate to his son J. for life, remainder to J.'s 
children in fee, ‘‘ and in case my son J. shall depart this life without leaving law- 
ful issue,” said estate ‘‘ equally between my sons G. and R. in the same manner 
as the estates hereinafter devised are limited to them respectively ; subject, never- 
theless, to the proviso hereinafter mentioned, in case my son J. should leave a 
widow.” The testator then devised certain other estates to G. and R. in identical 
terms. Then followed this proviso: ‘* Provided, that in case any or either of my 
said sons shall depart this life leaving a widow, then I give the premises so speci- 
fically devised to such one or more of them dying, unto his widow” for life. R. 
died unmarried. G. died leaving a widow, who claimed a life-estate in the 
moiety of R.’s estate, which had come toG. Held (by Cieassy, Picort, Cuan- 
NELL, and BraMwELL, BB., reversing judgment of C. P. Ketiy, Biacksury, 
and Mettor, JJ., dissenting), that G.’s widow took a life estate only in the 
premises devised to G., and not in said moiety of R.’s estate. — Melsom v. Giles, 
L. R. 6 C. P. (Ex. Ch.) 532; s. c. L. R., 5 C. P. 614, 5 Am. Law Rev. 478. 

See Cuariry: Execurors anp ADMINISTRATORS: PARTNERSHIP. 


DissErsin. —See ADVERSE POSSESSION. 
Divorce. — See Costs, 2. 
Drawn. — See WATERCOURSE. 


EaseMENT. 

A canal company, under an act of Parliament, diverted the greater part of the 
water of a brook into a canal which did not return the water to the brook. More 
than forty years afterward the canal was discontinued, and its water returned to 
the brook, and the plaintiff's land bordering on the brook was flooded in conse- 
quence. Held, that the plaintiff had acquired no easement of having the water in 
the canal diverted from the stream. — Mason v. Shrewsbury § Hertford Railway 
Co., L. R. 6 Q. B. 578. 

See WaTERCOURSE. 


XUM 
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Epucation. — See Reiicious Epucation. 
EsectMentT. — See Lease. 
Erection. —See Principat anp AGENT, 2. 
EnpowMeEnt. — See LeGacy, 3. 
Entry. — See 
Equity. — See Partnersnip, 1; Prioriry; Recerer. 
EquiraB_e INTEREST. — See CovENANT, 2. 


Error. 


Error on a judgment in favor of a husband and wife, assigning that said alleged 
wife was in fact wife of another man. Held, that such fact should have been 
pleaded in bar or abatement, and that the assignment of error was bad. — Mave 
politan Railway v. Wilson, L. R. 6 C. P. 376. 


Estate ror Lire, &c.—Sce Devise, 3; Legacy, 1; Tenant ror Lire, &. 
Estopre.. — See Bitts anp Notes, 2; Lease; 


EvipencrE. —See INN-KEEPER; LeGacy, 2; NEGLIGENCE; PrinciPaL AND 
AGENT, 2; SEaL; Set-orr, 2. 


EXEcurTION. 

The Companies Act enacts that any execution put in force after commencement 
of winding-up process, shall be void. A creditor took out execution upon a judg- 
ment against a company, and handed it to the sheriff three hours before the com- 
pany began winding-up process, but possession was not taken until three hours 
after the winding-up was begun. Held, that the execution was not ‘‘ put in force” 


until the sheriff took possession, and was void. — In re London and Devon Biscuit 
Co., L. R. 12 Eq. 190. 
See ATTORNEY. 


EXECUTORS AND ADMINISTRATORS. 

A bank opened an account with F.’s executrix, entitling it ‘* F.’s executors’ 
account,” and advanced money to her on the security of title-deeds of F.’s estate, 
deposited by her. F.’s executors were empowered to charge his real estate in 
favor of his personal estate. The executrix expended the above money for her 
‘own purposes, and in various speculations with regard to the purchase, sale, 
and farming of land.” Held, that the bank could prove against the general 
estate of the testator for a balance remaining unpaid after realizing the security. 
— Farhall v. Farhall, L. R. 12 Eq. 98. 

See Costs, 3; Covenant, 1. 


Frats. —See LEAsE. 
Fraup. — See Brtts anp Notes, 2. 
Fraups, or. —See Principat aNp AGENT, 2. 


FREIGHT. 
1. An owner of a vessel agreed to take a cargo and proceed to London, and 
there deliver at a good and safe wharf. The vessel, with cargo on board, was 
run into by a tug in the Thames, sunk, and raised in a few days, when she con- 
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tinued her voyage, and finally drew up near a wharf. The same day notice was 
sent to the freighter requesting him to name a wharf for delivery of the cargo, 
but he declined so to do, or to receive the cargo. The next day the vessel and 
freight were arrested in a suit by the tug. The owner brought suit against the 
freighter. Held, that the owner was entitled to recover damages for refusal to 
accept the cargo, equal to the amount of freight that would have been due if the 
cargo had been delivered. The freighter’s breach of contract was previous to the 
arrest by the tug; and in any event, he could have had the cargo on either his 
or the owner's paying the freight into court.— Stewart v. Rogerson, L. R. 6 
C. P. 424. 

2. Plaintiff chartered a vessel to the defendants at a certain rate of freight, and 
the master was ‘to sign bills of lading at any current rate of freight required, 
without prejudice to the charter-party; but not under chartered rates, except 
the difference is paid in cash.” The defendants required the master to sign bills 
of lading at rates under the chartered rates, without receiving the difference in 
cash, on the assurance that all would be made right when the vessel had finished 
lading. The difference was not paid; and the vessel was lost on the voyage. 


Held, that the difference was recoverable.— Byrne v. Schiller, L. R. 6 Ex. 
(Ex. Ch.) 319. 


See Butt or Lapine. 


GaMING. 


By statute, every person betting in a public place, with any table or instrument 
of gaming, at any game of chance, may be convicted as a rogue. The defendants 
had the following machine at a race-course, for which they solicited subscriptions. 
The machine had a certain number of holes, each of which was appropriated to a 
horse. Behind each hole moved numbers. A person wishing to bet on a par- 
ticular horse gave the defendants a sovereign, and received a ticket representing 
said horse, and then the number behind the hole standing for the horse betted on 
was increased one. Thus the numbers opposite the holes showed the number of 
persons who had bet on the horse it represented. There was also a hole having 
behind it a number which registered the total number of bets. Therefore, any 
one looking at the machine could tell the number of bets on each horse, and the 
total of bets on all the horses. The holders of tickets representing the winning 
horse divided the total of bets. Held, that the machine was not simply a register 
of bets, but an instrument of gaming, and that the horse-race was thereby con- 
verted into a game of chance. — Tollett v. Thomas, L. R. 6 Q. B. 514. 


Guaranty. —Sec 


Hackney 
The respondent owned a brougham which, by arrangement with a railroad, he 
stood within their station, and while so there he solicited two passengers to 
engage him, which neither did. Held, that the brougham was a “ hackney car- 


riage plying for hire” within 32 & 33 Vict. c. 115.— Allen vy. Tunbridge, L. R. 
6 C. P. 481. 


Horse-race. — See Gaminc. 
Huspanp anp Wire. —See Error; Rericious Epucation. 
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ILLEGITIMATE CHILDREN. — See Devise, 2. 
IncuMBRANCE. — See Priority. 
InporsEeMENT. — See Bankruptcy, 1. 

Inrant. —See Epvucation. 
INFRINGEMENT. — See AuTHOR. 

IngunctTion. —See Company, 2; Recerpt; WATERCOURSE. 


INN-KEEPER. 

The plaintiff went to a hotel in Bristol, having in his pocket a bag of money. 
He went to his room and to bed, leaving his door, in which was a key, un- 
locked. In the morning he found that his money was stolen. Held, that while 
leaving the door unlocked did not necessarily exonerate the inn-keeper from his 
common-law liability, yet it was rightly left to the jury to determine whether the 
plaintiff neglected to use ordinary care, in which case the inn-keeper would be 
exonerated. — Oppenheim v. White Lion Hotel Co. L. R. 6 C. P. 515. 


Inso_tvency. — See SETTLEMENT, 1. 


INSURANCE. 

The plaintiffs, brokers, were directed to effect insurance on hides shipped on 
the Socrates, Capt. J. C. The defendant's office had a list of vessels, in which 
were the Socrates, Capt. A., a Norwegian vessel, and the Socrate, Capt. J. C., 
an old French vessel. The insurance clerk asked the plaintiffs’ clerk whether 
the Socrates was the vessel meant, and the latter clerk replied in good faith that 
“he thought so.” Insurance was effected accordingly, January 24. On February 
4, the plaintiffs insured for different principals, hides by ships to be declared, and 
subsequently declared for hides on the Socrates. The hides were in fact shipped 
in both instances on the Socrate, which was afterward lost. The jury found that 
both parties to the second insurance meant to insure hides on the vessel on which 
they were shipped, whatever her name might be. Held, that in the first case 
there was a misrepresentation, the statement of belief being tantamount to an 
assertion of the fact; and that the defendants were not liable ; but otherwise as to 
the second insurance, as that was effected in a different transaction, in which, 
considering the finding of the jury, the misnomer was of no consequence. — Ionides 
v. Pacific Insurance Co., L. R. 6 Q. B. 674. 


AuTHOR. — See AUTHOR. 
JUDGMENT. — See anp Notes, 2; Error; Execution. 
JUDGMENT CreEDITOR. — See Company, 2. 
JURISDICTION. — See PARTNERSHIP, 1. 

Jury. — See INN-KEEPER. 

LANDLORD AND TENANT. — See Lease. 


LEASE. 


1. A corporation passed a resolution in 1860, agreeing to let to the plaintiff ‘* the 
frontage.” of a field, ** with the flat part of the beach opposite.” The plaintiff 
entered and paid rent, but, in 1864, receiving notice to quit, he asked for a lease, 
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which was refused by the corporation, which, after some negotiation, brought 
ejectment against the plaintiff. The plaintiff filed a bill for specific performance, 
and to restrain the ejectment. Held, that the corporation was bound by acquies- 
cence, and must perform their agreement, though not under seal. And that the 
boundaries of the field on the water were lines drawn from the extremities of the 
field perpendicular to the sea-coast, and extending to high-water mark. — Crook 
v. Corporation of Seaford, L. R. 6 Ch. 551; 8. c. L. R. 10 Eq. 678; 5 Am. Law 
Rev. 475. 

2. J. K. leased land described as containing 5 a. 2 R. 20 P., to L. at a rent: 
of £100 a year. The lease contained these words, ‘‘ It shall be lawful for the 
said J. K., at any time during the continuance of this demise, upon giving to the 
said L. one month's notice, in writing, of his or their (sic) intention to resume, 
for building purposes, the possession of any portion of the premises hereby 
demised, it shall be lawful for the said J. K., his heirs or assigns, to enter into 
such possession, and thereupon and on obtaining such possession, it is hereby 
agreed that the portion of ground so taken should be valued at the rate of £20 
per acre, and that the rent hereby reserved shall be proportionally reduced.” 
J. K. covenanted to stand seised to the use of himself and V. K. as tenants in 
common. Notice of intention to resume the entire premises, signed by J. K. and 
V. K., was given to L., who subsequently brought ejectment. Held, that J. K. 
and V. K. were entitled to resume possession of the whole of the land, and were 
not restricted to five acres. 2. That the notice given was good. 3. Notice having 
been given and ejectment brought, actual entry was unnecessary. 4. It seems 
that the above clause was not a technical condition capable of being destroyed by 
the above severance of the reversion; and if it were, J. K. and V. K. would have 
the rights of J. K. under the lease, by 23 & 24 Vict. c. 154. — Liddy v. Ken- 
nedy, L. R. 5 H. L, 134. 

See Covenant, 1, 3, 4. 


Leaacy. 


1. A testator gave his personal estate to his wife for her absolute use and 
benefit ; and certain freehold estate was charged with payment of his debts, with 
surplus to his wife; other real estate he devised absolutely to his wife ; and other 
real estate to his wife for life, remainder over. Said freehold estate was insufl- 
cient to pay his debts. Held, that the specifically devised personal and real estate 
must contribute ratably. — Powell v. Riley, L. R. 12 Eq. 175. ; 

2. In 1868, a testatrix bequeathed a sum to the treasurer for the time being 
of the fund for the relief of the clergy of the diocese of W. Said diocese, in 
1868, included the archdeaconries of W. and C., but until 1837, included only. 
the archdeaconry of W. Until 1837, there was a society of the diocese for the 
above purpose, and this sogiety, when the diocese was enlarged, was restricted 
to the archdeaconry of W. There was a similar society in the archdeaconry of 
C. Evidence was offered to show that the testatrix and her parents had contrib- 
uted to the society in the archdeaconry of W. Held, that the evidence was 
admissible, but that the legacy was to a charitable object, to which effect must be 
given by dividing the sum between the two societies. — Jn re Kilvert’s Trusts, 
L. R. 12 Eq. 183. 

8. Bequest of personal estate ‘‘in aid of an endowment for the Welsh church 
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now in course of erection at A.,” and a further bequest in trust, ‘to be applied 
in aid of erecting or of endowing an additional church at A.” There was no 
additional church in the course of erection at A. at the date of the testatrix’s will 
or death. Held, that the bequest failed. — Sinnett v. Herbert, L. R. 12 Eq. 201. 

4. A testator bequeathed all he should die possessed of to his two sisters, A. 
and S., to be invested as they should direct, A. to have the immediate control of 
her share, and S. upon attaining twenty-five, until which time in trust for her; 
and in case of the death of his sisters before the testator, or before marrying and 
having children of their own, the whole to the survivor. Held, that S. took a 
moiety absolutely on attaining twenty-five, and not subject to the additional con- 
tingency of marrying and having children. — Clark v. Henry, L. R. 6 Ch. 588; 
s.c. L. R. 11 Eq. 222, 5 Am. Law Rev. 665. 

See Devise; Partnersuip, 3; WILL. 


License. — See Covenant, 4. 
Lien. — See or Lavine, 3; Brits anp Nores. 
LiwrraTion. — See Lease. 
Limitations, STATUTE OF. —See ADVERSE POSSESSION. 


LUGGAGE. 

A passenger on a railway from Liverpool to London took with him a trunk 
containing six pairs of sheets, six pairs of blankets, and six quilts, for the use of 
his household when he should have provided himself with a home in London. 
The trunk was lost. Held, the above articles were not ‘‘ ordinary luggage,” 
and that the railway company was not liable for their value. The court (per 
Cockxsurn, C.J.), held ‘‘ the true rule to be, that whatever the passenger takes 
with him for his personal use or convenience according to the habits or wants of 
the particular class to which he belongs, either with reference to the immediate 
necessities or to the ultimate purpose of the journey, must be considered as per- 
sonal luggage.” — Macrow v. Great Western Railway Co., L. R. 6 Q. B. 612. 


Marriace SETTLEMENT. — See SETTLEMENT. 
Marsnatuinc Asserts. —See Covenant, 1. 
MispescripTion. — See INsuRANCE. 
Misnomer. — See InsuRANCE. 
Mistake oF Fact. — See INsuRANCE. 
Mortman. — See Leaacy, 3. 
Morreace. —See Power; Priority. 
Motion. — See Costs. 


NEGLIGENCE. 


By statute, gates must be maintained across a road on each side of a railway 
crossed by the road, and must be kept closed, ‘‘ except during the time when 
horses, cattle, carts, or carriages, passing along the same shall have to cross 
such railway.” The gates being open on one side of the railway, the plaintiff 
walked within them, and waiting for a train to pass, started to cross, when he 
was injured by another train. Held (BramMweELt, J., dissenting), that there was 
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evidence of negligence on the part of the railway company to go to the jury. — 
Wanless v. North Eastern Railway, 6 Q. B. (Ex. Ch.) 481. 
See INN-KEEPER. 


Notice. See Deep or SeTrLeMEeNT; Lease; Priority. 


PARTNERSHIP. 

1. A. and B. were partners. A debtor to the firm set off against his debt a 
private debt of B. to him, without A.’s knowledge or consent. A. filed a bill in 
equity against B. and the debtor to compel the latter to pay over A.’s share of 
the firm debt, without deducting the private debt of B. Held, that one partner 
had no authority to discharge a partnership debt by setting off his private debt 
against it; and that the debtor, knowing his own debt to be to a partnership, the 
bill was sustainable against him; and that as A. and B. would have to join as 
plaintiffs in a suit at law, the case was properly brought in equity. — Piercy vy, 
Fynney, L. R. 12 Eq. 69. 

2. One partner of a firm carried on business in Manchester, and the other in 
York, in each place under the name of ‘‘ K. & Co.” The former partner opened 
a bank account in Manchester in his own name, and when closed, the account 
showed a balance due the bank. The balance had been used for partnership 
purposes. Held, that one partner had no authority to open a banking account on 
behalf of a firm in his own name, and that the York partner was not liable for 
the balance. — Alliance Bank y. Kearsley, L. R. 6 C. P. 433. 

3. A testator gave to his wife his life-interest in a colliery in which he was a 
partner. By the deed of partnership, profits were to be added to the joint stock, 
or divided between the partners, or placed to their separate accounts on the books 
of the firm. For several years the profits were carried to the credit of a profit 
and loss account, after which subsequent profits were divided. At the testator’s 
death there remained to the credit of the profit and loss account a large sum, 
most of which had been sunk in the colliery. Held, that the testator’s share of 
the sum remaining to the credit of said account went to the remainder-men, not 
to the tenant for life. — Straker v. Wilson, L. R. 6 Ch. 503. 


Perit oF THE SEA. — See Carco. 
Perretuity. — See Lecacy, 3. 
Prieapine. —See Error. 
Priepce. —See Utrra Vines. 
Possrssion. —See ADVERSE Possession. 
Post-Orricr. —See Covenant, 4. 


Powers. 


Under a settlement power was given to lease premises for ninety-nine years 
for the purpose of building or repairing buildings, and also power of sale or 
exchange, but no power was given to raise money by mortgage. A house on 
the premises became so ruinous from the foundation giving way, that it would 
have to be rebuilt on a new site. The court being satisfied that the value of the 
premises with a new house would not be less than the mere agricultural value if 
the house were pulled down and the material sold, authorized the house to be 
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rebuilt with money raised by mortgage of the estate. — Frith v. Cameron, L. R. 
12 Eq. 169. 
Practice. — See Costs, 1. 
Prescription. — See EaseMENT. 
PRESENTMENT. — See Brtts AND Norges, 1. 


PRINCIPAL AND AGENT. 


1. A. and B. were cotton brokers, each acting for an undisclosed principal. A. 
bought cotton of B., making an over-payment by mistake. B. had made advances 
on the cotton to his principal, and subsequently set off the sum received from A. 
against these advances, and went on making further advances. Held, that 
B. did not, as a mere agent, receive the price from A., but as principal, and was 
liable to A. for the over-payment. — Newall v. Tomlinson, L. R. 6 C. P. 405. 

2. The defendant authorized a broker to buy cotton for him, but declined to 
allow his name to appear. The broker offered to buy cotton of the plaintiff, but 
the latter refused to trust him, and he therefore gave the defendant’s name. 
Bought and sold notes were exchanged, on which the broker was named as buyer. 
The plaintiff applied to the broker for payment, and not obtaining it, sued the 
defendant. Held, that the fact of the principal being known at the time of the 
contract, did not render evidence inadmissible to show that the contract was with 
him, though the broker’s name only appeared in the bought and sold notes; and 
that neither the insertion of the broker's name in the notes, nor the request for 
payment, was a conclusive election to look to the broker only. — Calder v. Dobell, 
L. R. 6 C. P. (Ex. Ch.) 486. 


See ApversE Possession; ATTORNEY; InsuraANCE; ParTNERsHIP, 2. 


Priority. 

The owner of a term mortgaged the same, less two days, to A. He then 
created an equitable mortgage by way of second charge in favor of B. And 
last of all, he assigned the whole term by way of mortgage to C., who had notice 
of A.’s mortgage, but not of B.’s charge. Held, that the equities between B. and 
C. being equal, C.’s legal estate in the two days entitled him to priority. — Jn re 
Russell Road Purchase Moneys, L. R. 12 Eq. 78. 

Prorits. — See Parrnersuir, 3. 

Promissory Notes. — See anp Notes. 
Proor or Desr.—See Executors anp ADMINISTRATORS. 
Race. — See Gaminc. 

— See LuGGaGe; NEGLIGENCE; RECEIPT. 
Ratirication. — See Lease. 


RECEIPT. 


The plaintiff having been injured by an accident on the defendant railway, was 
offered and accepted a certain sum in full of all claims for his injuries, after first 
asking whether the receipt would prevent his recovering further if his injuries 
proved more severe than then supposed, and receiving an answer in the negative 
from the defendant’s agent. The injuries proved more severe than supposed, the 
plaintiff brought an action, and the defendant set up the receipt in full. The 
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plaintiff then filed a bill that the defendant be enjoined setting up such defence, 
but no fraud on the part of the defendant was alleged. Held, that the bill must 
be dismissed, as the plaintiff might rebut his receipt in an action at law. — Lee y, 
Lancashire and Yorkshire Railway Co., L. R. 6 Ch, 527. 

See Auruor. 


Rerease. —See Recerer. 


Reuicious Epvucation. 

A Roman Catholic died, leaving a widow who was a Protestant, and an infant 
six months old, who was baptized in the Catholic Church shortly before the father’s 
death. The mother educated the child in the Protestant faith until arriving at 
the age of eight and a half years. The court ordered the child to be educated in 


the Roman Catholic faith, the religion of the father. — Hawksworth v. Hawksworth, 
L. R. 6 Ch. 539. 


Remarnper. — See Devise, 1, 3; Leaacy, 1. 
REMAINDER-MAN. — See Partnersuip, 3. 


RENtT-CHARGE. — See TILLAGE. 


RESERVATION. 

Inclosure commissioners taking lands for inclosure, ordered, ‘* That one-six- 
teenth part of value of the lands be allotted to the lords of the manor, &c., exclu- 
sively, of their right and interest inthe game.” Held, that the right to take game 


in the whole of the lands inclosed was reserved to the lords. — Musgrave v. 
Forster, L. R. 6 Q. B. 590. 


Resmvary Estate. — See Cuariry. 


Riparian Ricutrs.— See Easement. 


River. 


The Lord Chancellor held that the conservators of a river, appointed by Parlia- 
ment, were the best judges of the necessary height of the water, and that evidence 
lessening the height they deemed necessary was of extremely little weight.— 
Altorney-General vy. Great Eastern Railway Co., L. R. 6 Ch. 572. 

See EasEMENT; EvipENceE. 


SaLe. 
- The plaintiff offered to sell to the defendant oats, exhibiting a sample. The - 
defendant accepted the offer, believing the oats to be old, and paying a very high 
price for them if new; and the plaintiff, it seems, was aware of the defendant's 
mistaken belief. The defendant discovered the oats were new, and refused to 
complete the cgntract. Held, that passive acquiescence of the plaintiff in the 
self-deception of the defendant did not avoid the contract. Though the minds of 
the parties were not ad idem on the age of the oats, they were so as to the sale 
and purchase of them. It seems that if the plaintiff believed the defendant to 
believe that he, the plaintiff, was contracting to sell old oats, the defendant would 
have been relieved from liability. — Smith v. Hughes, L. R. 6 Q. B. 579. 
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SALVaGE. 


On appeal from the Admiralty Court, salvage for services under circumstances 
of great danger in saving a ship and cargo, valued at £46,000, were increased 
from £1000 to £2000. — Arnold v. Cowie (The Glenduror), L. R. 3 P. C. 589. 

See Carco; Insurance. 


SEAL. 


A commission was issued for taking the acknowledgment of a deed at Mel- 
bourne. The deed when sent out had pieces of green ribbon attached to the 
places where the seals should be, but no wax. The deed was returned in the 
same state, properly attested as ‘‘ sealed,” &c. Held, that there was sufficient 
prima facie evidence that the deed was sealed at the time of its execution. — Jn 
re Sandilands, L. R. 6 C. P. 411. 

See Covenant, 1; Lease. 


Securiry.— See Brits anp Notes, 3; Execurors aND ADMINISTRATORS. 


SET-OFF. 


1, A county treasurer kept with a bank an account headed ‘ Police Account,” 
and also his private account. He overdrew his private account, and paid the 
sums so obtained to the credit of the police account, and subsequently became 
bankrupt. There stood to his credit in the police account a large sum, some- 
what exceeding the amount due thereon from him to the county, and about equal 
to his indebtedness to the bank on his private account. Held, that the bank could 
not set off the two accounts, and that the balance due on the police account 
belonged to the county. — Ex parte Kingston, L. R. 6 Ch. 632. 

2. Action for improper performance of contract. Defence that the defendant 
had brought action for price of work under said contract, and had recovered the 
whole amount, no evidence of said improper performance having been offered. 
Held, that the plaintiff was not bound to offer said evidence to effect a set-off, but 
might bring the present cross-action. — Davis v. Hedges, L. R. 6 Q. B. 687. 

See ParTNERSHIP, 1. 


SETTLEMENT. 


1. Where a party made a voluntary settlement, and nine months afterward was 
insolvent, the burden of proof was held to be on him to show his solvency at the 
date of the settlement. — Crossley v. Elworthy, L. R. 12 Eq. 158. 

2. By settlement.a husband’s real estate was limited to his first and other sons 
successively in tail male. The wife’s estate was limited to the sons and daugh- 
ters ‘‘ other than an eldest or only son,” as tenants in common in tail. A third 
son succeeded to the father’s estate, and the former's son claimed a share with the 
daughters in the wife's estate. Held, that ‘‘ eldest son” meant eldest son taking 
the father’s estate, and that said son of the third son was entitled to no interest 
in the wife's estate. — In re Bayley’s Settlement, L. R. 6 Ch. 590. 

3. By marriage articles a father covenanted with his daughter's husband to 
settle property at his death upon the husband and wife during their respective 
lives, and after their death to their issue. The husband covenanted to settle his 
property upon like trusts. The wife died without issue, and the father died, 
directing his executors to pay whatever might be due under the marriage articles, 
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The husband had never performed his covenant, and claimed a life interest in his 
wife’s father’s property. Held, that the performance of his covenant by the 
husband was not a condition precedent to his claim against said father’s property, 


and the claim was allowed. — Jeston v. Key, L. R. 6 Ch. 610. 
See Powrr. 


Suir. —See Bitts anp Notes; Freigur. 
Spreciatty Desr. — See Covenant, 1, 2. 
Sreciric Perrormance. — See Covenant, 1; Lease. 
Sratute.—See Company; Construcrion; Gaminc; Hackney Carrie; 

NEGLIGENCE; RESERVATION. 
SratutE or Fraups.— See Principal AGENT, 2. 
SraruTe or Apverse Possession. 


Tax. 


By statute, the ‘‘ occupier of land covered with water” pays a certain sewer 
rate. The appellant possessed a canal; land occupied by filter beds and appur- 
tenances for filtering water; land adjoining used for preparing sand for filter 
beds; and last, land, part of public roads, footpaths, and other ways occupied 
by iron pipes, mains, and sewer pipes. //eld, that the canal and filter beds 
should pay said rate, but not the two latter parcels of land. — East London Water- 
works Co. v. Leyton Sewer Authority, L. R. 6 Q. B. 669. 


Tenant ror Lire.—See Costs, 1; ParrNersuip, 3. 
Tenant In Tart. — See ADVERSE POSSESSION. 
Term. — See Priority. 


TILLAGE. 


In case any part of certain land was converted into “tillage,” a tithe rent 
charge became due. The owner of the land built a house thereon, and converted 
a part into garden ground, the remainder being orchard. Held, that the land 
was not converted into tillage, which is land used for agricultural purposes. 


— Vigar v. Dudman, L. R. 6 C. P. 470. 
Tirne. —See 
TitLe. — See ApversE Possession; Devise, 1. 
Trover. —See Utrra Virgs. 
Trust. —See Devise, 2. 
Truster. —See Britis anp Nores, 2, 3; Company, 1; Costs, 1 


Urrra Vires. 

By a bank charter it was declared not lawful for the bank to lend or advance 
money on the security of merchandise. The bank advanced money upon a pledge 
of wool. Held, that whether the above provision was violated or not, the right 
of property and possession passed to the bank, which could maintain trover for 


conversion of the wool. — Ayers v. South Australian Banking Co., L. R. 3 P. C. 
548, 
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Voruntary SETTLEMENT. — See SerrLEMENT, 1. 
Wacer. — See Gamina. 
Warranty. — See Sar. 


WATER-COURSE. 


The plaintiff's stream was supplied in part by underground springs, which the 
defendant drew off by his drain. Held, that if the defendant could not get at his 
underground water without touching water in a defined surface channel, he could 
not get it at all, and the defendant was enjoined drawing water from the stream. 
— Grand Junction Canal Co. v. Shugar, L. R. 6 Ch. 483. 

See Easement. 


Water Rate. —See Tax. 


WILL. 


1. A testator, in the presence of witnesses, wrote his will on the second and 
third sides of a sheet of note paper, the attestation clause and signature of said 
witnesses being on the back, or first and fourth pages. Held, that the will was 
well executed under 15 & 16 Vict. c. 24. — In the Goods of Archer, L. R. 2 P. & 
D. 252. 

2, A testator struck his pencil through certain paragraphs of his will and wrote 
his initials opposite, and opposite other paragraphs he put a query. Afterward 
he executed a codicil confirming, so far as it did not alter, the will. Held, that 
the will must be admitted to probate without the pencil alterations. — Jn the 
Goods of Hall, L. R. 2 P. & D. 256. 

See Cuarity; Costs, 3; Devise; Execurors aNnp ADMINISTRATORS; 
LeGcacy; ParTNERSHIP, 3. 


WINDING-UP. 
See Company. 


Worps. 
* Dead Freight.” —See But or Lavine; Freicut, 6 Am. Law Rev. 89. 
** Debt payable on a contingency.” —See Bankruptcy, 2. 
‘* Exclusively.” —See RESERVATION. 
Frontage.” —See Lease. 
‘* Land covered with water.” —See Tax. 
*¢ Liability to pay money upon a contingency.” —See Bankruptcy, 2. 
Plying for Hire.” —See Hackney CarriaGe. 
Put in Force.” — See EXEcurion. 
** Specifically.” — See Devise, 4. 
Tillage.” —See Tiiace. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of this Digest, selections have been made from the 
following volumes of State Reports: 44 Alabama; 59 Barbour (New York) ; 36 
Connecticut; 31 Georgia; 20 Grattan (Virginia) ; 2 Heiskell (Tennessee) ; 51 
and 52 Illinois ; 28 and 29 Iowa; 5 Kansas; 3 Lansing (New York) ; 58 Maine; 
33 Maryland; 103 Massachusetts ; 20 Michigan; 47 Missouri; 6 Nevada; 48 
New York; 65 Pennsylvania State ; 25 Wisconsin ; also from 11 Wallace (United 
States Supreme Court Reports) .] 


ABANDONMENT. — See AcrTion, 2. 
Acceptance. — See TenpDeER, 1. 


Accrssory. 

A. agreed with B., C., and D. in California to rob an express car in Ne- 
vada, and in pursuance of the agreement went to San Francisco, whence he 
telegraphed to his confederates in Nevada when a large shipment of coin was 
made, which they took from the car when it reached the spot fixed for the rob- 
bery. He was indicted in Nevada as a principal with the others, under a statute 
making anybody who aids, abets, or not being present, advises or encourages a 
crime, an accessory thereto, and providing that accessories shall be indicted and 
punished as principals. He set up that all his acts had been done in California. 
Held, that he was nevertheless properly indicted in Nevada. — The State v. 
Chapman, 6 Nev. 320. 


AccipEnt. — See Lire Insurance, 5. 
AccompLice. — See ACCEssoRY. 


AcTION. 
1. S. obtained the plaintiffs notes by fraud, and sold them before maturity 
to a bond fide purchaser, receiving therefor money which he deposited in bank 
without consideration to the credit of the defendant, his wife, who drew against 
and received the same. Held, that an action in the nature of assumpsit would not 
lie to recover the money, as the plaintiff never had title to it, and there was no 
tortious conversion of the notes or money by the defendant. — Wilson v. Scott, 
3 Lans. 308. 
2. Those holding a bill of sale of a vessel absolute on its face but intended as 
a mortgage may maintain an action for her conversion against a person claiming 
under a barratrous sale by the master, though on learning of the barratry they 
abandoned her to the underwriters, and received payment from them as for a 
total loss. — Clark v. Wilson, 103 Mass. 219. 
See Fatse ImprisonmMENT; Huspanp anp Wire, 1, 2, 5; Con- 


TRACT, 2,3; Inrant, 2; Insurance, 3; Law or Nations; Lire INsuRANCE, 
3; Nationat Bank; Orricer; Stave, 4; Tax, 1, 4, 7. 


ADMINISTRATOR. — See ExEcuTOR AND ADMINISTRATOR. 
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ADMIRALTY. 

1. A claim for labor performed and materials furnished upon and for the hull 

of a vessel while in process of construction before launching is not a claim upon 
a maritime contract, and not within the jurisdiction of the Admiralty courts ; and 
a State statute giving a lien for such a claim, and providing for the enforcement 
thereof in rem is constitutional. — Sheppard v. Steele, 43 N. Y. 52. 
. 2. A sea-going vessel was attached on a claim for wharfage under “an act to 
provide for the collection of demands against ships and vessels.” In a suit on a 
bond given to discharge the attachment, held, that the claim being a maritime 
demand, the statute was unconstitutional, in so far as it gave the right to enforce 
it ina State court, by proceeding in rem, and that the plaintiff therefore could 
not recover. — Brookman v. Hamill, 43 N. Y. 554. 

8. The District Courts of the United States, sitting in Admiralty, have juris- 
diction to entertain a libel in personam on a policy of marine insurance to recover 
for a loss. — Insurance Company v. Dunham, 11 Wallace, 1. 

See Law or Nations. 


AGENT. — See PRINCIPAL AND AGENT. 
AGREEMENT. — See CONTRACT. 


ALTERATION. — See anp Norges, 1, 3. 


APPEAL. 


No appeal lies to the Supreme Court of the United States from a decree of 
a Circuit Court exercising the supervisory jurisdiction, conferred upon it by 
the second section of the Bankrupt Act of March 2, 1867. — Morgan v. Thorn- 
hill, 11 Wallace, 65. 

See Fatse ImprisoNMENT. 


ASSESSMENT. — See BETTERMENT; Tax, 38, 7. 
AssIGNMENT. — See Evipence, 4; Lire Insurance, 4. 
Assumpsir. —See Action, 1; Inrant, 2; Tax, 4. 


ATTACHMENT. — See Bankrupt Act, 2; ConriscaTion Act, 2. 


ATTORNEY. 


An attorney has no lien upon a judgment for his fee earned in the litigation 
resulting in its recovery. — Forsythe v. Beveridge, 52 Ill. 268. 


BaaGace. — See Carrier, 5, 8. 


Bank. 


The assistant cashier of a bank wrote across a check drawn on it, ‘* accepted, 
A. J. C., A. cash.” The drawer had no funds in the bank, and its officers were 
prohibited from certifying checks. Held, that the bank was none the less liable 
on the check to a bond fide holder for value. — Pope v. Bank of Albion, 59 
Barb. 226. 

See Contract, 2, 3; Natrona Bank. 
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Bankrupt Act. 


1. A decree of a Probate Court appointing a trustee of an estate under the 
insolvent laws of the State was appealed from on the ground that those laws had 
been superseded by the United States Bankrupt Act. That act applies only to 
cases where debts are provable ‘* exceeding the amount of $300.” It not ap- 
pearing that this was one of those cases, the decree was held valid. (Park, J., 
dissenting.) — Shepardson’s Appeal, 36 Conn, 23. 

2. D. filed his petition in bankruptcy and was adjudged a bankrupt in Febru- 
ary, but no meeting of his creditors was held, or assignee appointed till March 
10th. On March 9th, the defendant attached certain property in a suit against 
him. The plaintiff, claiming the property under a bill of sale from D., made in 
January, sued for its conversion, and the defendant set up that this was given 
without consideration to defraud D.’s creditors. Zeld, that the defendant could 
not justify under his writ, and that the plaintiff could recover. — Williams y, 
Mervitt, 103 Mass. 184. 

3. Under a statute creating a mechanic’s lien on a building as soon as labor is 
performed on it, but declaring that it shall be dissolved unless a certificate of it 
is filed within thirty days, and a suit to enforce it brought within ninety days 
after he ceases to work, held, that such a lien was not dissolved though the owners 
of the building had been declared bankrupt before the certificate was filed, and 
that the petition to enforce it should stand continued in the State court to await 
the action of the United States court in the bankruptcy proceedings. — Clifion 
v. Foster, 103 Mass. 233. - 

4. The defendant gave to the plaintiff a mortgage on his household furniture, 
and then went into bankruptcy. The creditors, proposing to contest it, agreed 
with the mortgagee that he might sell for condition broken, leaving in the hands 
of the defendant such part of the furniture as was exempt from being taken by 
creditors. This was done, the mortgage was declared invalid as to creditors, the 
proceeds of the sale were paid to the assignee, and the furniture left in the de- 
fendant’s hands was set off to him by the assignee. The mortgagee never 
proved his debt or any part of it in bankruptcy. Held, that the mortgage was 
good between the parties, and that the mortgagee might replevy the furniture 
thus set off. — Tuesley v. Robinson, 103 Mass. 558. 

5. A factor or commission merchant stands in a fiduciary relation to his prin- 
cipals with respect to sums realized by sales of commission goods in his charge 
within the meaning of § 33 of the Bankrupt Act. — Lemcke v. Booth, 47 Mo. 
385. 

See APPEAL. 


Barratry. —See AcTIon, 2. 
Bequest. —See WILL, 2. 


BETTERMENT. 

The city of B. laid out a highway parallel to defendant's line, and under a 
statute assessed upon defendant a certain sum on the ground that its franchise 
would be benefited by the extension of the lines of sight on the road, enabling 
defendant to run its trains at greater speed with less liablity to casualties or to 
possible future expense of maintaining gates or flagmen at crossings. Held, that 
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the assessment was void. — Bridgeport v. N. Y. & New Haven R.R. Co., 36 
Conn. 255. 


anp Notes. 


1. Semble, that where a note is made payable to A.’s order, and A., after receiv- 
ing it without the knowledge of the maker, alters it by erasing the words ‘‘ to the 
order of,” and inserting ‘‘ or bearer,” the alteration is immaterial, and does not 
affect the maker’s liability. — Flint v. Craig, 59 Barb. 319. 

2. Defendant indorsed a note in blank in the State of New York, where parol 
evidence is inadmissible, to vary the legal import of a blank indorsement. In a 
suit on the indorsement in Connecticut such evidence was held admissible. — 
Downer v. Chesebrough, 36 Conn. 39. 

3. An alteration of a note by one of the makers with the consentsof the hold- 
er, both acting in good faith and in the belief that the alteration was authorized 
by the other makers, will not prevent the holder from recovering on the note in 
its original form. — Murray v. Graham, 29 To. 520. 

4, One whose name is forged as maker to a promissory note, may bind himself 
as such by an unwritten ratification of the signature as his own, made after deliv- 
ery of the note. — Howard v. Duncan, 3 Lans. 174. 

5. Action against the indorser of a promissory note running ‘‘ one day after 
sight I promise to pay.” It was indorsed when it was made, and was presented 
to the maker seventy-three days afterward. The maker and indorser both 
resided in O., the plaintiff three miles from O., and the latter some three days 
after the date of the note went out of the State as a witness, and was gone three 
weeks. There being no other reason for the delay, eld that the presentment 
was too late, and the indorser was discharged. — Alexander v. Parsons, 3 
Lans. 333. 

6. A. received from B., in payment for goods sold, a draft on C., which on 
the same day he presented to C., who gave him his check for the amount. The 
check if presented on that day, as it might well have been, would have been paid. 
It was presented the next day and .payment refused, C. having failed in the 
meantime. A. thereupon sued B. for the price of the goods. Held, that he 
was guilty of negligence in not presenting C.’s check on the day on which he 
received it, and that therefore he could not recover. — Smith v. Miller, 43 
N. Y. 171. 

See ConreDERATE Money, 2; InsuraNcE, 1; HusBanp Wire, 1, 5; 
Mistake; AGENT, 1; Protest ; 1 


Brit or Lavine. — See Carrier, 4, 7, 9. 


Bon& Five Horper. —See Bank; Notice. 


BreacH OF ProMIsE. 


In an action for breach of promise, plaintiff’s mother was asked by plaintiff's 
counsel whether plaintiff from her conduct was or was not sincerely attached 


to defendant, and the question was held admissible. — Sprague v. Craig, 51 Ill. 
288. 
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BROKER. | 


The defendant ordered the plaintiff, a broker, to buy stock deliverable at any 
time within sixty days at buyer’s option. Held, that this did not authorize the 
plaintiff to buy the stock himself on thirty days and deliver it to his customer at 
the end of sixty days at an increased price and interest beside the usual broker. 
age; and that a usage among brokers to do this unknown to the defendant could 
not avail the plaintiff. — Day v. Holmes, 103 Mass. 206. 


BurpDEN or Proor.—See Carrier, 9; [ysaniry. 


CarRIER. 

1. A common carrier cannot limit his liability by specifying in his receipt that 
he will not be liable for any loss, unless the claim therefor shall be made in writ- 
ing at the tompany’s office within thirty days from the date of the receipt.— 
Southern Express Co. v. Caperton, 44 Ala. 101. 

2. A receipt given by a common carrier contained the provision that “if the 
value of the property receipted for was not stated by the shipper at the time 
of shipment and specified in the receipt, the holder thereof would not demand 
of the carrier more than $50 for the loss of or damage to each package therein 
receipted for. Held, that bales of cotton, not being packages, were not covered 
by this stipulation. — Southern Express Co. v. Crook, 44 Ala. 468. 

3. The defendants received the plaintiff’s cattle for transportation from G. to 
B. under an agreement providing that the plaintiff ‘shall undertake all risk of 
loss, injury, damage, and other contingencies in loading, unloading, conveyance 
or otherwise,” and that the defendants ‘‘ do not undertake to forward the animals 
by any particular train, or at any specified hour ; neither are they responsible for 
the delivery of the animals within any certain time.”- It appeared that owing to 
a press of business the defendants’ superintendent issued an order ‘* to keep back 
all stock,” and that under it the cars containing the plaintiffs cattle, after going 
some distance, were delayed several days on the road in a place where they could 
neither be fed nor watered, and many died in consequence. Held, that the de- 
fendant was liable for their loss, notwithstanding his contract, not on the ground 
of negligence, but of refusal to perform his contract. — Keeney v. Grand Trunk 
Railway Co., 59 Barb. 104. 

4. Plaintiffs had been in the habit of shipping goods by defendant’s aye 
filling up blank bills of lading printed by themselves, which were afterwards 
signed by defendant's agent. These bills provided among other things that 
defendant should not be liable for injury to freight arising from accidental delay. . 
Some goods of plaintiffs were carried by defendant to G., there to be delivered 
to the agent of A.’s line of steamers; but owing to the substitution of a smaller 
boat for the usual boat, which had been taken off for necessary repairs, the 
goods were stored in defendant's depot and destroyed by fire. In an action 
for the value of the goods it was held, that defendant was not liable. — Law- 
rence v. N. Y., Providence & Boston R.R. Co., 36 Conn. 63. 

5. Plaintiff purchased a ticket in New York for Peoria, Ill., and his baggage 
was checked for that place. The ticket entitled him to travel over the defend- 
ant’s road as one of those which formed the line of communication between the 
two places, and was recognized as good by the defendant's conductor. Held, 
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that the defendant was liable for the plaintiff's baggage if lost on its road. — 
0.& R. I. RR. Co. v. Fahey, 52 Ml. 81. 

6. The plaintiff delivered goods to the defendants at Peoria for transportation 
to Washington, taking from them a receipt headed, ‘‘ Through freight contract,” 
by the terms of which they agreed to carry the goods to their own terminus, and 
there deliver them to the next carrier, stipulating that their responsibility should 
cease with such delivery. They guaranteed for themselves and other carriers 
that the freight through should not exceed a certain amount, and stipulated that 
no carrier forming part of the through line should be responsible for detention 
arising from pressure of business. It appeared that the freight received by the 
defendants was never unloaded at their terminus, but carried through in the cars 
which originally received it, but that their engines never went beyond their own 
line. The goods were lost on the way. Held, that the defendants were liable 
whether the loss occurred on their line or beyond it.— 7. P. & W. R.R. Co. 
vy. Merriman, 52 Ill. 128. 

7. Goods shipped upon the defendant’s railway under a bill of lading which 
released the defendant from liability ‘‘ for damage or loss to any article from or 
by fire or explosion of any kind,” were destroyed by fire kindled by sparks 
from the locomotive of the train on which they were. eld, that the defendant 
was liable, if it had omitted to apply any apparatus known and in practical use 
which would prevent the escape of sparks, but that it was not bound to adopt 
every contrivance which had been invented unless it had been put into practical 
use. — Steinweg v. The Erie Railway, 43 N. Y. 123. See also Case v. Northern 
Central Railway Co., 59 Barb. 644. 

8. A railroad passenger in a car, dimly lighted at one end, delivered his bag- 
gage checks to an express messenger, and received in return a card or receipt on 
which the number of the check was entered, and which also contained an agree- 
ment limiting the liability of the express company, printed in much smaller type 
than the rest of the card, and so fine as to be illegible where the passenger was 
sitting, which he did not read. Held, that there was no contract to limit the 
company’s liability according to the terms of the receipt, and that the passenger 
could recover the full value of any baggage lost. — Blossom v. Dodd, 43 N. Y. 
264. 
9. The defendant received goods for transportation, giving a bill of lading by 
which it was exempted from liability for losses occasioned by the ‘‘ dangers of 
navigation on the lakes and rivers.” The goods were damaged by an accident 
within this exception, and the plaintiff sought to recover by showing that it might 
have been avoided if the defendant had exercised proper care and skill. Held, 
that the burden of establishing the absence of such care and skill was on the 
plaintiff. — Transportation Co. v. Downer, 11 Wallace, 129. 

10. A railroad company received goods at Pittsburg destined for Hudson, Wis., 
stipulating against responsibility as a carrier beyond its own line, but guaranteeing 
that the cost of transportation to Hudson should not exceed a certain sum, 
which was less than the aggregate of the charges on the several lines between 
Pittsburg and Hudson at the usual rates. The goods were forwarded by three 
other connecting companies, each acting independently of the others, and each 
according to custom paying its predecessor all previous charges, without knOwl- 
edge of the guaranty. The plaintiff tendered the last company the amount 
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according to the guaranty, and on its refusal to deliver the goods, brought 
replevin. Held, that the contract with the first company was not a through con- 
tract, and that none but the first company were bound by its guaranty, — 
Schneider v. Evans, 25 Wis. 241. 

See DamaGes, 2; NEGLIGENCE. 

Casnter. — See Bank; ItteGat Contract, 3. 
CHALLENGE. — See ConstirutTionaL Law, Srare, 7; Jury, 2. 
Curcx.—See Bank; Brits anp Nores, 6. 

Cnosr 1n Action. — See Huspanp anp Wire, 2. 

Ciecuir Court or THE States. — See APPEAL. 

Crry anp Town. — See Municrpat Corporation. 
Commission Mercuant. —See Principat anp AGENT, 1, 2. 

Comitry. — See Stave, 4. 
Common Carrier. —See Carrier. 
ConFrepEracy. — See ConFiscaTion Act; REBELLION. 


CONFEDERATE MONEY. 


1. A loan of Confederate treasury notes is not a consideration which will sup- 
port, in whole or in part, a promise to pay a like sum in lawful money of the United 
States. (Pxcx, C. J., dissenting.) — Hale v. Huston, 44 Ala. 134, 

2. A promissory note given in renewal of another note, the consideration for 
which was a loan of Confederate treasury notes, is void. — Lawson v. Miller, 44 
Ala. 616. 

See ConstituTionaL Law, 1, 2. 


ConFiscaTIONn Act. 


1. A libel was filed by the United States to reach certain property of M. for the 
purposes of forfeiture and sale, under the Confiscation Act of July 17, 1862. M. 
appeared, interposed a claim to the property, and filed an answer, and on motion, 
the appearance, answer, and claim, were stricken from the files for the reason 
that when the answer was filed ‘‘ M. was a resident of R. within the Confederate 
lines and a rebel.” Held, error. — McVeigh v. United States, 11 Wallace, 259. 

2. The Confiscation Acts of August 6, 1861, and July 17, 1862, are constitu- 
tional. (Frecp and Cuirrorp, JJ., dissenting.) In a proceeding under these 
acts in the District Court of the United States to confiscate shares of stock in 
two corporations created by the State of Michigan, the marshal made return that 
he had seized them by serving a notice thereof, on the president of one company 
and the vice-president of the other. Held, a sufficient seizure to give the court 
jurisdiction. (Fiecp, Cuirrorp, and Davis, JJ., dissenting.) — Miller v. 
United States, 11 Wallace, 168. Seealso Tyler v. Defrees, ib. 331. 


Conriict or Feprrat anp State Autnority.— See Bankrupt Act, 1, 3. 
Constitutional Law, 7, 9; JUDGMENT, 2; JURISDICTION, 2; 
oF Surrs, 2; Stamp. 

Conriict or Laws.—See anp Nores, 2; Jurispicrion, 1; Lirg 

Insurance, 3; Stave, 4; Tax, 6. 
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CoNsIDERATION. — See ConFEDERATE Money; Fraups, StaTure or, 1; 
HusBanp Wire, 1; Stave, 1, 2. 


ConsTITUTIONAL Law. 


1. An ordinance declared void, at the option of either party, all contracts for 
the sale of lands which were incomplete because the purchase-money was unpaid 
or the title deeds were unexecuted, where the sales took place between January 
11th, 1861, and May 9th, 1865, unless the land was paid for or contracted to be 
paid for, in legal currency of the United States or property other than slaves. 
Held, unconstitutional as impairing the obligation of contracts. — Roach v. 
Gunter, 44 Ala. 209. 

2. The first section of an act gave a lien on all property of defendants to 
judgment. Subsequent sections declared that such liens should be lost if the 
plaintiffs refused to receive payment of defendants in Confederate money at par ; 
that all executions, with some exceptions, should be stayed till one year after the 
ratification of a treaty of peace between the Confederate States and the United 
States; and that where before action brought defendant had tendered plaintiff 
the amount of the debt in Confederate money and plaintiff had refused to receive 
the same at par, the action should be continued three terms, and judgment when 
given should be with costs to plaintiff. Held, that the first section, though con- 
stitutional taken by itself, was made a part of the act as compensation for the 
injuries done to creditors by the other sections, and was therefore infected with 
their unconstitutionality and must fall with them. — Martin v. Hewitt, 44 Ala. 418. 

8. An act requiring every officer of a vessel carrying oysters taken in the waters 
of the State to obtain a license and to pay therefor a tax of $3 per ton for every 
ton his vessel may measure, violates the clause in the Constitution which declares 
that, ‘‘no State shall, without the consent of Congress, lay any duty of ton- 
nage.” (Moncure, P., and Anverson, J., dissenting.) —Johnson v. Drum- 
mond, 20 Gratt. 419. 

4. An act of the legislature creating a university in Chicago, declared every 
liquor-shop within a mile of the university a nuisance. A subsequent act giving 
the mayor, ete., of Chicago, power to license the sale of liquor throughout the 
city, was held to be constitutional. — Dringan v. People, 51 Ill. 277. 

5. A statute prohibiting the floating of logs in a navigable stream unless rafted 
and enclosed in boats and under the control of men in charge of them, is a con- 
stitutional exercise of the police power of a State, and not repugnant to any law of 
Congress regulating commerce on such river. — Craig v. Kline, 65 Penn. St. 399. 

6. A statute requiring a railroad corporation whose charter was subject to 
amendment, alteration, or repeal at the pleasure of the legislature, to erect a 
station-house at a place on its road, aud cause trains to stop there, is not in viola- 
tion of the Constitution of the United States as impairing the obligation of a 
contract, and may require the station-house to be reasonably commodious in the 
judgment of commissioners to be appointed by the Supreme Court. — Common- 
wealth v. Eastern R.R. Co., 103 Mass. 254. 

7. Congress has no power to impose a tax upon the salary of a judicial officer 
of a State. (Brapiey, J., dissenting.) — The Collector v. Day, 11 Wallace, 
113. 
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8. Under the Act of June 11, 1864, the time during which a plaintiff could 
not prosecute his suit by reason of the rebellion, whether it elapsed before or 
after its passage, is to be deducted from the period fixed by Statutes of Limitation, 
The act applies alike in State and, Federal courts, and so construed is constitu. 
tional. — Stewart v. Kahn, 11 Wallace, 493. See also United States v. Wiley, 
ib. 508; and Coleman v. Holmes, 44 Ala. 124. 

9. The United States statute provides, ‘‘ that no person under the age of eigh- 
teen shall be mustered into the United States service, and that the oath of én- 
listment taken by the recruit shall be conclusive as to his age.” T. being under 
eighteen, but representing himself to be twenty-one, enlisted, and at the time 
signed a paper stating that he was twenty-one, and signed and swore to another, 
running, ‘I, T., aged twenty-one years, do acknowledge to have voluntarily en- 
listed, &e.” He afterward escaped, was reported as a deserter, and subsequently 
delivered himself up to the recruiting officer, who held him a prisoner and for- 
warded charges against him. He was then brought by habeas corpus before a 
State commissioner, who, on the above facts, ordered his discharge. The proceed- 
ing being brought before the Supreme Court by certiorari, held, that the com- 
missioner had jurisdiction, and that the order should be affirmed. (Dixon, C. J., 
dissenting, on the ground that jurisdiction to interfere by habeas corpus in such 
cases is vested exclusively in the United States courts). — In re Turble, 25 Wis. 
390. 

See Apmrratty, 1, 2; Conriscation Act, 2; ConstiruTionaL Law, 
State, 11; Emancipation; JupGMENT, 2; LeGat TEeNpDER, 2; REMOVAL oF 
Surrs, 2; Staves, 2, 4; Stamp. 


ConstiITuTIONAL Law, STATE. 


1. Anact declaring that all lands granted for any charitable use shall for ever 
remain to such use and also be exempted from the payment of rates, is not a 
contract, and a subsequent act taxing such of those lands as no longer remained 
to such use is constitutional. — Lord v. Litchfield, 36 Conn. 116. 

2. An act authorizing the common council of a town to tax persons and prop- 
erty outside the corporate limits to pay bonds issued in aid of a railroad, does 
not violate a clause in the Bill of Rights, which declares that men cannot be 
taxed without their own consent or that of their representatives in assembly. 
(Sraptes, J., dissenting). — Langhorne v. Robinson, 20 Gratt. 661. 

3. An act of the legislature created certain persons commissioners of Lincoln 
Park, authorized them to take land for said park in and about the city of 
Chicago, and provided that to pay for such land, bonds of the city to an amount 
not exceeding $500,000, should be issued by the mayor, &ec., and delivered to 
the commissioners on demand. On a petition of the commissioners for a manda- 
mus to compel the mayor, &c., to execute and deliver certain of these bonds, it 
was held, that these commissioners were not the corporate authorities of Chicago, 
and that under § 5 of Art. 9 of the Constitution, which provides that the corporate 
authorities of cities may have the power to lay taxes for corporate purposes, and 
under § 37 of Art. 3 of the same, which prohibits the State from creating a debt 
of more than $50,000 without a vote of the people, the act was unconstitutional. 
— People v. Mayor, &c., of Chicago, 51 Ill. 17. See also Harward v. St. Clair, 
&c., Drainage Co., ib. 131. 
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4. An act of the legislature, similar to the preceding, which provided that the 
governor should appoint certain persons “ South Park Commissioners,” who 
should take land and issue bonds in payment, which bonds should be a charge on 
certain towns, and the interest whereof should be paid by a tax on the inhabi- 
tants of those towns, was held to be constitutional, because it had been adopted by 
a majority of the voters in each of those towns. — People v. Solomon, 51 Ill. 37. 

5. An act of the legislature extended the corporate limits of a city over certain 
lands on which the city thereupon levied taxes. In an action to restrain their 
collection, held, that the act was unconstitutional, as in violation of the pro- 
visions, “‘ The legislature shall pass no special act conferring corporate powers. 
Corporations may be created under general laws,” and ‘ provision shall be made 
by general law for the organization of cities.” — City of Wyandotte v. Wood, 5 
Kan. 603. 

6. An act requiring county commissioners to lay out a bridge as a highway, 
and to determine and apportion between the county and the towns benefited 
the damages to be paid therefor to the proprietors of the bridge, is a consti- 
tutional exercise of the right of eminent domain by the legislature. — Haverhill 
Bridge Proprietors v. County Commissioners, 103 Mass. 120. 

7. A statute giving the State the right peremptorily to challenge jurors in 
criminal cases is constitutional. — Commonwealth v. Dorsey, 103 Mass. 412. 

8. A statute of Maine authorizing the Supreme Court of that State in its dis- 
cretion to decree a divorce between parties named, which without the statute the 
court had no authority to do, is unconstitutional as granting a special indul- 
gence by way of exemption from the general law. — Simonds v. Simonds, 108 
Mass. 572. 

9. A constitutional provision that in amending laws ‘‘the act revised, re- 
enacted, or the act or part of the act amended, shall be set forth and published at 
length, as if it were an original act or provision,” held, not to prohibit repeals 
by implication. — State v. Draper, 47 Mo. 29. ‘ 

10. The defendant was sued by the city of Philadelphia to recover the amount 
assessed upon him as his portion of the expense incurred in paving the street 
before his house with the Nicholson pavement. The street had been properly 
paved, when an act of the legislature authorized the city to occupy it for the pur- 
pose of a public drive, to improve it with such pavement as in the judgment of 
the city council should be best adapted for that purpose, and to require the 
cost of such improvement to be paid by the abutters. The preamble set forth 
that it was ‘‘ for the uses and purposes of the public, and the benefits and advan- 
tages which will enure to them,” by making the street ‘‘the principal avenue of 
the city.” Under this act it was paved again, and the assessment was for the 
expense of the new pavement. Held, that the act was unconstitutional so far as 
it authorized the city to assess the cost upon the abutters, since it was a local 
assessment to pay for an improvement not local, but for general public benefit. 
(Reap and Wittiams, JJ., dissenting.) — Hammett v. Philadelphia, 65 Penn. 
St. 146. 

11. An act to authorize the county of F. to aid the completion of two rail- 
roads, provided that an election should be held in the county to determine 
whether it would give a certain amount to the roads, and if a majority of the 
votes should be in favor of such aid, that the county should issue its orders for 
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the amount, and levy a tax to pay them. On the petition of a tax-payer, for an 
injunction to stay proceedings under this act, held, that the act was unconsti- 
tutional, on the ground that the legislature cannot authorize the raising of money 
by taxation to be given to a private corporation. (Paine, J., dissenting.) — 
Whiting v..The Sheboygan & Fond du Lac R.R. Co., 25 Wis. 167. See also 
People v. Salem, 20 Mich. 452. 

See ConstirutionaL Law, 5,6; Tax Tire, 1 


Consrruction. —See ApmiaLty; Bankrupt Act, ConstrrutionaL Law; 
ConstiruTionaL Law, Stare; Lecat Tenper, 2; ParrNersuir, 2 
Contempr. —See HaBeas Corpus. 

Contract. — See Apmiratty; Butts anp Nores, 1, 2, 3; Carrier; Con- 
FEDERATE Money; ConstiruTionaL Law, 1, 2, 4, 6; COoNsTIrUTIONAL 
Law, State, 1; Detrvery; Fraups, Starure or; Hussanp Anp Wire, 
1; Inrant; LIysurance; Marrrep Woman; Preapinc; or 
TrapveE; Stave; Usury; War; WILL, 1. 


Contrinutory NEGLIGENCE. — See NEGLIGENCE. 
Conversion. —See Action, 1; Bankrupr Act, 2 


CorRPORATION. 

1. A corporation by its charter was allowed ‘‘ to take and hold” property not 
exceeding a certain amount. Property exceeding that amount was devised to it, 
and it was urged by parties contesting the will that it could not take beyond the 
amount limited. Held, that it could take, but could not hold if the State chose 
to interfere. (Dantets, J., dissenting.) — Chamberlain vy. Chamberlain, 8 
Lans. 348; s.c. In Court of Appeals. Held, that it could not take in excess 
of the amount allowed by its charter. 43 N. Y. 424. 

2. The directors of a railroad company chartered in Texas, mortgaged the 
railroad and its property, and the mortgages were properly executed and re- 
corded. The meetings of the directors which authorized them were held in 
New York. Held, that the company and persons who purchased its property at 
an execution sale were estopped to question their validity in the hands of bond 
fide holders on that ground. — Galveston Railroad v. Cowdrey, 11 Wallace, 
459. 

See Conriscation Act, 2; ConstiroTionat Law, 4, 6; CoNnstTiruTIONAL 


Law, Srarte, 5; Insurance, 7; JurispicTion, 1; Nationat Bank; RemovaL 
or Suits, 1; Tax, 2; Wit, 2. 


Court. 
A judge appointed by the common council of a city unaer an unconstitutional 
act of the legislature, which latter body alone had the power of appointment, is a 
judge de facto, and a recognizance entered into before him is valid. (Park, 
J., dissenting.) — Brown v. O’Connell, 36 Conn. 4382. 
See REBELLION, 2. 
Covenant. — See Inranr, 4. 
Crops. — See Deep. 
Law. — Accessory; ConstrrutTionaL Law, State, 7; 


INSANITY ; 
Murver; RECOGNIZANCE. 
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Damaces. 

1. Action against a city to recover damages for an injury sustained by reason 
of a defect ina sidewalk. Held, that the plaintiff could not recover exemplary 
damages. — Chicago v. Langlass, 52 Ill. 256. 

2. In an action against a passenger carrier for personal injuries caused by the 
breaking down of a stage-coach, it is error to instruct the jury that in estimating 
damages they may consider the plaintiff's pain of mind as distinct from his bodily 
suffering. — Johnson v. Wells, Fargo, & Co., 6 Nev. 224. 

8. Petition for the assessment of damages caused by taking the petitioner's 
land for the respondents’ railroad. Held, that the petitioner could not recover 
damages for the depreciation in value of his remaining land by reason of the 
proximity of the railroad, the danger of frightening horses, noise, smoke, soot, 
and the like, as distinct grounds of recovery, but that in estimating the damages 
to the entire tract, the nature of the uses to which the part taken was applied 
should be considered, and so far as the annoyances arising from the causes above 
mentioned were increased by the taking, they were to be considered as an inci- 
dent of such taking to increase the damages. — Presbrey v. Old Colony & New- 
port Railway Co., 103 Mass. 1; Walker v. The Same, ib. 10. 

4, Under an act of the legislature a public bridge was removed, and it thereby 
became necessary in order to reach the plaintiff's property to go over another 
bridge at a much greater distance. Held, that the plaintiff could not recover 
damages for injury to his property from this cause, such damages being too re- 
mote. — Coster v. The Mayor, 43 N. Y. 399. 

See Evipence, 7; Husspanp anp Wire, 2. 


Dest. — See ConstiruTionaL Law, State, 3, 4. 


— See Evipence, 4, 5. 


Deep. 
Standing crops, though over-ripe, pass by a conveyance of the land. — Tripp 
v. Hasceig, 20 Mich. 254. 
See Tax Tirze. 


Detecation or AutTHoriry. — See ConstirutTionaL Law, Stare, 6. 


DELIVERY. 

A., having agreed to sell gold to B., took a gold check for the amount to B.’s 
office, and finding B.’s agent for receiving gold standing, apparently busy with a 
pen, at a desk which lay upon a counter near an opening through which gold to 
be delivered was passed to him, put the check through the opening, and laid it 
on the desk, or counter near the desk, making a remark as he did it. The agent 
neither saw nor heard A., and never received the check, which disappeared. 
Held, that there was no delivery of the check. (Rapatxo, J., dissenting.) — 
Kinne v. Ford, 43 N. Y. 587. 

See Fraups, Statute or, 3. 


Demanpv. — See anp Nores, 5; Prorest. 
Devise. — See W111, 2. 
Divorce. 
1. A husband is not relieved from liability for the debts of his wife contracted 
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before and during coverture by a divorce a vinculo, but continues liable as if the 
marriage was still subsisting. — Allen v. McCullough, 2 Heisk. 174. 

2. The fact that the husband has already obtained a divorce does not deprive 
the court of the power to grant a like divorce to the wife, when it is thus enabled 
to make an ancillary decree, securing to the wife a reasonable share of the prop- 
erty. — Stilphen y. Slilphen, 58 Me. 508. 

See ConsrrrurionaL Law, Srare, 8; Evipence, 8; Hussanp Wire, 
3, 5. 

Domicite. — See Tax, 6. 
Domestic ReLations. See Huspanp WIPE. 
Dury. —See ConstirutTronaL Law, 3. 
Dyinc Deciaration. — See Evivence, 5. 


EMANCIPATION. 
Emancipation in Tennessee took place in February, 1865, by the act of the 
State government. — Johnson v. Johnson, 2 Heisk. 521. 

Eminent Domarxn.—See ConstiruTionaL Law, Stare, 6. 
Equity. —See Husvanp anp Wire, 4; Inrant, 3; Iysurance, 4; Notice; 
PLeapinG; or Trape; Tax, 8. 

Escrow. —See Fraups, or, 3. 

Estopre.. — See Bank; Corporation, 2; Inrant, 3. 


EvivENce. 
1. In an action for goods sold and delivered, it appeared that the plaintiffs 


hired a book-keeper and various clerks; that sales were made by the latter and 
reported by them to the former, who entered them as reported, sometimes adding 
the initials of the clerk reporting the sale. The hand-writing of the book-keeper 
having been proved, the books of original entries were offered in evidence to 
prove the sales entered. The clerks testified that they had no recollection of the 
particular sales, but that they never reported any sale that they had not made; 
the book-keeper, that he entered the sales reported correctly. Held, that they 
were inadmissible. — Gould v. Conway, 59 Barb. 355. 

2. In an action for malicious prosecution, plaintiff offered parol evidence of 
the manner in which he was discharged by the court where he had been prosecuted. 
It appearing that no formal record of his discharge had been made, the evidence 
was held admissible. — Brown v. Randall, 36 Conn. 56. 

3. Upon the question whether the words, ‘‘ with interest after six months,” had 
been added to certain promissory notes before or after delivery, held, that en- 
tries of the notes in a bill-book, made at the time of the delivery in the regular 
course of business by the payee’s clerk, who was unable, independently of the 
entries, to state the contents of the notes, were admissible in evidence. — Ken- 
nedy v. Crandell, 3 Lans. 1. 

4. An assignee claimed under the assignment goods which were fraudulently 
obtained by the assignor, and the latter’s declarations made before obtaining the 
goods, and tending to show that he obtained them by fraud, were held admissible 
against the assignee in favor of the true owner. — Bullis vy. Montgomery, 3 Lans. 
255. 
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5. Action against a railroad company to recover damages for the death of the 
plaintiff’s husband, which was the result of an accident caused by a misplaced 
switch. Immediately after the accident, when the injured man was restored to 
consciousness, and just before he died, he said, *‘ . . . if it had not been for 
that man who left the switch open.” Held, that the declaration was admissible 
as part of the res geste. — Brownell v. The Pacific R.R. Co., 47 Mo. 239. See 
also State v. Sloan, ib. 604. 

6. An insurance company insured a stock of groceries contained in a store- 
house, which was subsequently burnt with its contents. In an action on the 
policy the main question was the extent of the loss, and the plaintiffs testi- 
fied that their sales for the year preceding the fire were $120,000, and that their 
stock on hand at the time of the fire was worth $65,000. The defendants, to 
prove that the loss was over-estimated, offered to show by witnesses engaged in 
the same business with the plaintiffs and in the same town, and whose annual 
sales were as great as theirs, that grocery merchants in that town for the previous 
six years had not had on hand at any one time more than one-fifth their annual 
aggregate sales, and that this was the case on the day of the fire. Held, that the 
testimony was admissible, provided each witness testified only to his personal 
experience and not to a usage. — Insurance Co. v. Weide, 11 Wallace, 438. 

7. Part of a piece of land was taken by a railroad, and the question being 
how much the value of the residue was lessened by the fact that the railroad 
crossed it, eld, that witnesses who were farmers and owned land in the neigh- 
borhood, might be asked for their opinion as to the extent of such depreciation. 
— Snyder v. The Western Union R.R. Co., 25 Wis. 60. 

8. Replevin. The defendant claimed under a sale made to him by Mrs. C., 
then the plaintiff’s wife, but who had been divorced from him before the trial, and 
offered to prove by her that she was authorized by the plaintiff to make the 
sale. Held, that the evidence was admissible. — Crook y. Henry, 25 Mo. 569. 

See Breacu or Promise; Prorgst; Raitroap, 3; Stamp; TELEGRAPH. 


Execution — See FatsE IMPRISONMENT. 


ExrecutoR aNp Lire Insurance, 8; ParTNER- 
SHIP, 1. 


Executory Drvisr.—See WILL, 2. 
Exempiary DamaGrs.— See DamaGes, 1. 
— See Evipence, 7. 
Express Company. —See Carrier, 1, 2, 8. 
Factor. — See Bankrupt Act, 5; Principat AGENT, 1, 2. 


Fase ImMprisoONMENT. 


. The defendant had judgment against the plaintiff before a justice of the 
peace, from which an appeal was taken, but no security given to stay execution. 
After the appeal the defendant obtained execution and had the plaintiff arrested 
and imprisoned. The judgment being reversed, the plaintiff brought an action 
for false imprisonment. Held, that it would not lie. — Simpson v. Hornbeck, 3 
Lans. 53. 


? 
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Fixture. 

A saw-mill built upon timbers lying upon the surface of the ground, and 
built for the purpose of sawing the timber within a convenient distance, and 
then to be removed to some other locality where there was timber to saw, is a 
personal chattel, and will not pass by a conveyance of the land upon which it 
stands. — Brown v. Lillie, 6 Nev. 244. 


Foreign Corporation. See Removat or Surrs, 1. 
ForeiGN JUDGMENT. — See JUDGMENT, 1. 
Forcrery. — See Bitts anp Nores, 4. 


Fraup. See Action, 1; Eviwence, 4; Inrant, 3; JUDGMENT, 1; Prin- 
cipaL AND AGENT, 3. 


Fraups, STATUTE OF. 


1. A. conveyed land to B. by a deed in ordinary form, for a consideration 
therein expressed, which was paid by B. It was agreed at the same time by 
parol that B. should sell the land and apply the proceeds over and above the 
consideration paid, to the payment of a claim which he had for unpaid purchase- 
money of other land in which A. was interested. Held, that the agreement was 
void under the Statute of Frauds. (Stewart J., dissenting.) — Kidd v. Car- 
son, 33 Md. 37. 

2. S. owed plaintiff, and was owed by D., for which latter debt S. had a lien 
on defendant's vessel. Plaintiff pressing S. for money, S. said plaintiff should 
have his claim on the vessel. Defendant, hearing of this, told plaintiff that he 
did not want his vessel detained by S’s claim, and said that, if D. did not pay 
plaintiff S.’s debt, defendant would see it paid. Held, that defendant’s promise 
was within Statute of Frauds. — Stewart vy. Campbell, 58 Me. 439. 

3. A. agreed to sell B. certain land for $5000, and at the interview in which 
the bargain was concluded, B. paid $4000, and promised to pay the rest in a 
few days; whereupon A. gave C. a deed of the premises, to be delivered when 
B. should pay the $1000. _B. failed to pay this, and A. sued to recover it. Held, 
that the contract was within the Statute of Frauds, and that the deed delivered 
in escrow was not a memorandum in writing of the contract on which the plaintiff 
sued, and therefore did not take the case out of the Statute. — Cagger v. Lansing, 
43 N. Y. 550, reversing the decision in 57 Barb. 421. 

See Insurance, 7; PLeapIna. 


Freigut. —See Carrier, 10. 
Guarantor. — See Carrier, 10; Principat AND AGENT, 1. 


Hasras Corpus. 


On a writ of habeas corpus the court remanded into custody one who had 
refused to appear and make an affidavit before a justice, and declined to inquire 
into the power of the justice to require the affidavit. (WiLt1aMs, J., dissenting.) 
— Robb v. McDonald, 29 To. 330. 

See ConstiTUTIONAL Law, 9. 
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HiGuway. 


1. Semble, that a city has no power to lay out a highway on land over which 
a railway company has by its charter a right of way. — Bridgeport v. N. Y. § 
New Haven R.R, Co., 36 Conn, 255. 

2. In an action to recover damages for injuries sustained by reason of a defect 
in the highway of a city which by an ordinance forbade driving faster than six 
miles an hour, it is not error to charge that, if plaintiff was driving faster than 
six miles an hour when the accident occurred, yet if such driving did not in any 
degree contribute to produce it, the fact would be no bar to his recovery. — Baker 
y. Portland, 58 Me. 199. 

3. ‘Objects within the limits of a highway, naturally calculated to frighten 
horses of ordinary gentleness, may constitute such defects in the way as to render 
the town liable, even though so far removed from the travelled path as to avoid 
all danger of collision.” — Foshay v. Glen Haven, 25 Wis. 288. 

See BETTERMENT; ConstiruTIONAL Law, Strate, 6; DamaGe, 1, 4; TREs- 
PASS. 


HomicipE. — See MurpEr. 


HusBaND AND WIFE. 


1. Suit by a wife against her husband to recover on a note given by him to 
her before their marriage in consideration of her promise to marry him. Held, 
that she could recover under a statute providing ‘‘that all contracts made 
between persons in contemplation of marriage shall remain in full force” after 
marriage. (BarnarD, J., dissenting.) — Wright v. Wright, 59 Barb. 505. 

2. A married woman sustained injuries by a railroad accident. Held, that she 
might maintain a suit for damages therefor in her own name, on the ground that 
this right of action was given her by a statute providing that ‘‘ all the property 

. which any married woman during coverture acquires in good faith from 
any person other than her husband, . . . shall be and remain her sole and 
separate property . . . not subject to her husband’s control.” — C. B. & Q. R.R. 
Co. v. Dunn, 52 Ill. 260. 

3. A husband and wife were divorced, and the custody of the children, three 
in number, awarded to the mother. Two days after the decree a fourth child 
was born. The mother supported them all for three years, and then sued the 
father to recover the cost of their support. Held, that she could not recover. — 
Harris v. Harris, 5 Kan. 46. 

4. The plaintiff contracted with the defendant's husband, in her presence, to 
erect certain buildings on the defendant's land. Held, that neither she nor her 
estate could be charged in equity for the cost of such buildings, in the absence of 
evidence to show that the plaintiff was induced to erect them by fraud on her 
part. — Ainsley v. Mead, 3 Lans. 116. 

5. A husband borrowed money of his wife, which she owned in her own right, 
and gave her his note therefor. Subsequently they were divorced, and she sued 
him on the note. Held, that she could maintain the action. — Webster v. Web- 
ster, 58 Me. 139. 

See Divorce; Evivence, 8; Lire Insurance, 4; Marriep Woman. 
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1. A. sold a horse to B., knowing that the latter intended to use it in the Con- 
federate service, and took B.’s note in payment. In a suit on the note, held, that 
A.’s knowledge of the illegal purpose for which the horse was bought did not 
invalidate the contract. — Tedder v. Odom, 2 Heisk. 68. 

2. A provision in the charter of a bank prohibiting any director or other 
officer from borrowing money of the bank, does not exempt a director from lia- 
bility in a suit brought to recover money lent to him in violation of this prohibi- 
tion, (Atvey, J., dissenting.) — Lester v. Howard Bank, 33 Md. 558. 

3. A statute prohibited the cashiers of banks from engaging in any other pro- 
fession, occupation, or calling, and from directly or indirectly engaging in the 
purchase or sale of stocks, prescribing a penalty for any breach of these pro- 
visions. The plaintiff purchased stocks of a cashier, supposing, however, that 
he was purchasing of other parties. Held, that the contract was illegal, and 


that the plaintiff could set up the illegality and recover the money paid. — Bab 
holder v. Beetem, 65 Penn. St. 490. 


Imetrep AutHoriry. — See Banx. 
Income. — See Tax, 5. 
InpictMENT. — See Accessory ; Murper. 
Inporser. — See Brtts anp Nores, 2,5; Prorest; 1. 


INFANT. 

1. A minor can recover for his services without deduction for damages arising 

from a breach of his contract with his employer in leaving his employ without 
giving notice. — Derocher vy. Continental Mills, 58 Me. 217. 

2. An infant is liable in assumpsit for money stolen, or for the proceeds of 
stolen property when converted into money. — Shaw v. Coffin, 58 Me. 254. 

3. A mortgage was executed by infants and adults, and on failure to pay the 
mortgage debt, a decree for a sale of the premises was made, and they were 
sold thereunder. The infants objected to the ratification of the sale on the 
ground of their infancy. The mortgagees claimed that being still under age, 
they could not avoid their deed; that they had made false representations as to 
their age, and were therefore estopped to plead infancy ; and that they must pay 
back the money lent before they came into equity. Held, that they could inter- 
vene to protect their possession, there being no evidence that they had received 
the money loaned, or of such gross fraud as would justify a court of equity in 
applying the principle of estoppel against them. (Barror, C. J., dissenting.) 
— The Monumental Building Association y. Herman, 33 Md. 128. 

4, An infant bought land subject to a mortgage, which in and by the deed she 
covenanted to pay as part consideration for the conveyance. Subsequently, 
and before she became of age, she sold the land for a larger price, which she 
retained after she reached her majority. In a suit on her covenant she pleaded 
infancy. Held, that her retaining the fruits of her sale was not an act in affirm- 


ance of the covenant, and that she was not liable thereon. — Walsh v. Powers, 
43 N. Y. 23. 


Iysuncrion. — See Tax, 8. 
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INSANITY. 


Insanity when relied on as a defence to a charge of crime must be proved by 
the accused to the satisfaction of the jury. — Boswell v. Commonwealth, 20 Gratt. 
860. 


INSOLVENCY. — See Bankrupt Act, 1. 


INSURANCE. 

1. A. lent B. money, and took B.’s note for the amount, and some whiskey as 
collateral, and had the whiskey insured. The whiskey having been destroyed 
by fire, the insurance company paid A. the amount of his policy, and took an 
assignment of the note. Held, that the company could sue B. on the note. — 
Honore v. Lamar Fire Ins. Co., 51 Til. 409. 

2. Where the conditions of a policy required that the assured should state cer- 
tain facts in his application, and that any omission or misstatement in this respect 
should avoid the policy, held, that if these facts were made known to the com- 
pany’s agent, the latter’s omission to insert them in the policy or application 
would not relieve the company from liability. Held, also, that a mortgage was 
not an alienation or a change of title within the meaning of a clause prohibiting 
them. — Commercial Ins. Co. v. Spankneble, 52 Ill. 53. 

3. A mortgagor insured the mortgaged property in the name of the mortgagee 
in pursuance of an agreement to give the latter further security, and paid the 
premium. Before the loss he paid the mortgage debt. Held, that he could 
recover the amount of insurance by a suit in the name of the mortgagee. — The 
Norwich Fire Ins. Co. v. Boomer, 52 Ill. 442. 

4, One member of a firm applied for insurance on partnership property, stat- 
ing that it was owned by the partnership, and requesting that their interest might 
be insured, and the agent of the insurers agreed that it should be done. The 
policy was made to the partner individually, and a loss having occurred, the 
insurers refused to pay on the ground that they were liable only to the extent of 
such partner’s interest. Held, on his application, that equity would reform the 
policy so as to make it cover the interest of the partnership, such being obviously 
the intention of the parties. — Keith v. Globe Ins. Co., 52 Ul. 518. 

5. A policy of insurance on a vessel contained a clause, ‘‘ warranted not to 
load more than her registered tonnage with coal” or other specified articles. 
Held, that the warranty was not broken by taking on board, beside that amount 
of coal as cargo, a quantity as dunnage, it being a suitable material actually 
used in good faith, and no more being used than was reasonably necessary for 
that purpose, even though freight was received for its carriage. — Thwing v. 
Great Western Ins. Co., 103 Mass. 401. 

6. A policy of insurance required the assured within three days after a loss to 
send the insurers a statement of it, signed and sworn to by himself, and provided 
that where a note was taken for a cash premium, any default in paying it should 
suspend the policy till it was paid. The property insured was under the exclu- 
sive control of the assured’s agent, who obtained the policies and conducted all 
the business relating to the insurance with the insurers and their agents, and it 
did not appear that the assured was known to the insurers at all, or knew of the 
policy. Held, that a statement sworn to by the agent satisfied the requirement 
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of the policy. After a note became due the assured wrote to the company and 

asked them to cancel another policy and return the unearned premium thereon, 
and let him know what was due on his note, and they replied that the policy was 
cancelled, and the unearned premium applied to the note, requesting him to send 
the balance, which he did by return mail. A loss occurred between their reply 
and the mailing of his letter containing the balance. J/eld, that the forfeiture 
was waived. — Sims v. State Ins. Co., 47 Mo. 54. 

7. The charter of an insurance company provided that “ all conditions of poli- 
cies issued by said company shall be printed or written on the face thereof,” and 
its by-laws required that the president should ‘sign all policies or other con- 
tracts by which the company shall be bound,” and that ‘‘ every proposal for 
insurance shall be by written application, signed by the applicant or his agent.” 
In a suit against the company on an alleged parol contract of insurance, held, that 
the company could not make such a contract. — Henning v. The U.S. Ins. Co., 
47 Mo. 425. 

8. A policy of insurance was issued to the owner of mortgaged premises in 
which the loss, if any, was made payable to the mortgagee, which also contained 
a clause, that in case of any change of title in the property insured, the policy 
should be void (from which latter clause, however, the interest of the mortgagee 
was excepted), and a provision that in case of payment to the mortgagee for a 
loss, for which the insurer would not have been liable to the mortgagor, the in- 
surer should be subrogated and entitled to an assignment of the mortgage. The 
mortgaged premises were sold before they were injured by fire. Held, that the 
insurance paid to the mortgagee by the insurer was not to be considered a pay- 
ment on the mortgage, and that the mortgage having been assigned to the in- 

surer by the mortgagee, was a valid security in its hands.-— The Springfield F. 
and M. Ins. Co. v. Allen, 43 N. Y. 389. 

9. Suit on a policy of insurance, the conditions of which required the assured 
to specify certain things in describing the building insured, and provided that a 
false description should avoid the policy, but that the company would be responsi- 
ble for the accuracy of surveys made by its agents. The building insured was 
a factory, and the assured stated in their application that it was worked a certain 
number of hours every day; that they employed a watchman who was on duty 
every night, and had a force pump which was tried every few days. The factory 
was not worked in winter, and it was burned during that season. The company 

refused to pay on the ground that at the time of loss, and for some time pre- 
vious, the factory was not worked, no watchman was on duty, and the force pump 
was not tried. It appeared that the agent through whom the policy was pro- 
cured, was informed that the factory was not run in winter, and that the watch- 
man was kept and the pump tried only when it was running, that he made 
out the application himself and did not insert these facts therein because he con- 
sidered them immaterial, and that he had ‘examined the factory. Held, that the 
company was liable, particularly as by the policy it was responsible for the ac- 
curacy of its agent’s survey, which must be construed to include the application 
made out by him. — May v. The Buckeye Mut. Ins. Co., 25 Wis. 291. 

See Action, 2; Apmiratty, 3; Evipence, 6; Lire Insurance; Re- 
MOVAL OF Suits, 1; Tax, 2; War. 


Internat Revenve. —See Principat anp AGENT, 3; Tax, 2, 5. 
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JUDGMENT. 


1, Suit in Tennessee on a judgment obtained in Kentucky. The defendant 
averred that the plaintiff took advantage of political prejudice existing when the 
suit in Kentucky was brought to combine with citizens of that State to prevent 
him from making a defence, so that he could not defend without endangering his 
life, and in that way obtained by default the judgment on which he sued. On 
demurrer, held, a good defence. — Coffee v. Neely, 2 Heisk. 304. 

2. A citizen of a county obtained an injunction in the State court against the 
county officers, forbidding them to collect taxes for the payment of certain 
bonds. Afterwards in a United States court judgment for these bonds was had 
against the county, the injunction being held no defence, and the citizen not 
being personally a party to the action. J/eld (Beck, J., dissenting), that he 
was bound by the judgment. — Clark vy. Wolf, 29 lo. 197. 

See Arrorney; ConstituTionaL Law, 2; Fatse Imprisonment; LEGAL 
TENDER, 2. 


JupiciAL Orricer.—See ConstiruTionaL Law, 7; Court. 


JURISDICTION. 


1. A statute of Pennsylvania provides that the total amount of the debts and 
liabilities of certain companies shall never exceed the amount of their capital 
actually paid in, and that if any debts or liabilities shall be contracted exceed- 
ing that amount, the directors and officers contracting the same or assenting 
thereto shall be individually liable for the excess, the same to be recovered in 
an action of debt. Held, that the liability thus imposed is in the nature of a 
penalty, and can only be enforced in Pennsylvania. — First National Bank of 
Plymouth v. Price, 33 Md. 487. 

2. T. obtained judgment in a United States court upon coupons attached to 
bonds issued by the county of L., the defence, that the officers of the county had 
been enjoined by the State court from levying taxes to pay the coupons, having 
been held insufficient. Subsequently the United States court issued a peremp- 
tory mandamus, requiring the supervisors of the county to levy and collect a 
tax, to pay the judgment, and, on the refusal of the supervisors so to do, issued: 
an attachment, by virtue of which a United States marshal arrested the supervis- 
ors, who, by a writ of habeas corpus, were brought before the State court. Held, 
that the United States court had jurisdiction of the action in which T. obtained 
judgment, and that they must therefore be remanded into custody. (Brcx, J., 
dissenting). — Ex parte Holman, 28 To. 88. 

3. The plaintiffs, one a citizen of New York, the other of Pennsylvania, filed 
a bill in the Circuit Court of the United States, to foreclose a mortgage executed 
to them as trustees by the defendant, a corporation organized under the laws of 
Pennsylvania. They averred that they sued solely as trustees for the use of a 
citizen of England and a citizen of New Jersey. Held, that the court had no 
jurisdiction. — Coal Co. v. Blatchford, 11 Wallace, 172. 

See Accessory; Apmirnattry; AppeaL; Bankrurr Act, 1, 3; ConrFisca- 
tion Act, 2; ConstirurionaL Law, 9; Tax, 6. 
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Jury. 

1. Where a sheriff told a jury, after they had retired, that the judge had ordered 
that unless they agreed on a verdict speedily, they should be carried to the next 
county, and that a vehicle was ready to take them, their subsequent verdict 
was set aside. — Gholston v. Gholston, 31 Ga. 625. 

2. To sustain a challenge to a juryman for favor, it must be proved that He has 


formed and expressed a positive and unconditional opinion. — State v. Kings- 
bury, 58 Me. 238. 


See ConstiruTionaL Law, State, 7. 
JUSTICE OF THE Peace. —See Hapeas Corpus. 
Lacnes. —See anp Notes, 5, 6. 


Law or Nations. 


In 1867, a collision took place in the harbor of San Francisco between a 
French transport and an American ship, and a libel was filed against the 
latter in the name of the Emperor Napoleon III. Held, that the suit was rightly 
brought in his name, and that it was not abated by his deposition after the battle 
of Sedan. — The Sapphire, 11 Wallace, 164. 

See Conriscation Act, 1; REBELLION; War. 


LeGacy.—See Tax, 5. 


LeGat TENDER. 


1, The holders of county warrants payable in gold coin, accepted treasury 
notes for them and surrendered their warrants, though protesting against pay- 


ment in that currency. Held, that they could not afterwards recover the differ- 
ence in value between the treasury notes and the coin. — Gilman v. The County 
of Douglas, 6 Nev. 27. 

2. A statute providing that, ‘in all cases of damage the judgment shall be for 
gold coin,” is not in conflict with the act of Congress which makes treasury 


notes legal tender, as a claim for damages is not a debt. — Clark v. The Nevada 
Land and Mining Co., 6 Nev. 203. 


License. See ConstitutTionat Law, 3. 


Lien. — See Apmiratty, 1,2; Arrorney; Bankrupt Act, 3; CONSTITUTIONAL 
Law, 2. 


Lire INSURANCE. 


1. N., the agent of a life insurance company took out « policy of the com- 
pany in his wife’s name. In an action by her to recover the amount of the 
policy, she offered in evidence a renewal receipt, which stated on its face, that it 
should not be valid, until the premium interest and assessment were paid, and 
the receipt itself countersigned by N. This receipt was not so countersigned, 
and was the only evidence to show payment of the premium. Held (Park, J., 
dissenting), that it was prima facie evidence of that fact. — Norton v. Pheniz 
Mut. Life Ins. Co., 36 Conn. 503. 

2. A policy of life insurance contained a clause which made it void ‘ in case the 
insured should die in the known violation of any law of these States or of the 
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United States.” The insured, being in Louisiana, attempted to enforce the 
collection of a debt by taking property from his debtor’s possession by force. 
The latter seized him, and, receiving a blow from him, shot him. Held, that 
the insured died in the known violation of a law of Louisiana, and that the 
policy was void. — Bradley v. The Mutual Benefit Life Ins, Co., 3 Lans. 341. 

3. A resident of Illinois, under an agreement with the plaintiff, insured his life 
with a company chartered in Massachusetts, by a policy payable to himself or 
his representatives or assigns, and delivered it to the plaintiff as security for 
a promissory note. He died, leaving the debt unpaid, and an administrator of 
his estate was appointed in Illinois, the plaintiff being afterward appointed 
ancillary administrator in Massachusetts. The principal administrator sued the 
insurers on the policy in Illinois, and their agent duly accepted service of the 
summons, and of an injunction not to pay the policy to the creditor, under a 
statute requiring such acceptance of service. The plaintiff, as ancillary admin- 
istrator, then sued on the policy in Massachusetts, and the insurers in answer 
admitted their liability, and expressed a willingness to pay the policy to the per- 
son entitled. Held, that the pendency of the first suit was no bar to the 
second, and that the plaintiff could recover, his right, since he represented the 
equitable interest of the pledgee and his right of immediate possession as well 
as the legal capacity to sue, being superior to that of the principal administrator. 
—Merrill v. New England Ins. Co., 103 Mass. 245. 

4, A policy was issued on the life of A., payable to the sole and separate use 
of his wife, and A. paid the annual premium. During his life he borrowed 
money of B., assigned the policy to him as collateral security, his wife joining in 
the assignment, and died leaving B. unpaid. Held, that the assignment was 
valid, and that A.’s wife was barred from recovering the proceeds of the policy. 
— Charter Oak Life Ins. Co. v. Brant, 47 Mo. 419. 

5. The plaintiff's intestate was travelling from R. to M., and in the course of 
the journey, while passing on foot over the usual route from 4 steamboat wharf 
to a railway station, slipped and fell on the street. It appeared that hacks could 
be hired at the wharf, but that it was the general custom of passengers to walk. 
Held, that the plaintiff could recover for injuries sustained by his intestate from 
the fall, under a policy against ‘any accident while travelling by public or pri- 
vate conveyances provided for the transportation of passengers,” which had been 
taken with a view to this particular journey. — Northrup v. The Railway Passen- 
ger Assurance Co., 43 N.Y. 516. (Reversing the decision in the same case, 2 
Lansing, 166.) 


STATUTE OF. 


A payment on a note made on Sunday cannot raise a promise to pay the note 
so as to take it out of the Statute of Limitations. — Dennis v. Sharman, 31 Ga. 
607 


See ConstituTionaL Law, 8; Lorp’s Day; Tax Tite, 2. 
Live Stock. — See Carrier, 3; Rariroap, 2. 


Maritime Law. — See ADMIRALTY. 
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Marriep Woman. 


A married woman bought goods for herself in her own name and on her own 
credit. J/eld, that the law would presume an intent to charge her separate 
estate ; that it was not necessary that the agreement should be in writing, and 
that it was immaterial whether the goods were necessaries which her husband 
ought to have furnished. — Miller vy. Brown, 47 Mo, 504. 

See Divorce; Hussanp anv Wire; Lire Iysurance, 4. 


Master SERVANT. 

Plaintiff's intestate was employed by the defendant as a laborer at its depot, 
and to load and unload freight. While so engaged he was ordered by the de- 
fendant’s foreman, who was employed to superintend the defendant’s business at 
the depot, to couple cars, contrary to the special engagement of the deceased, 
and in doing which he was inexperienced, as the superintendent knew. While 
he was between the cars to obey the order, the engine was so carelessly managed 
as to bring them violently together, and-he was crushed to death. Held, on 


demurrer, that the plaintiff could recover. — Lalor v. C. B. & Q. R.R. Co., 52 
Ill. 401. 


See Rartroap, 1. 


Measure OF Damaces. — See Damaaes, 3. 
Mecuanic’s Lien. —See Bankrupt Act, 3. 
Miuitrary Law.—See REBELLION, 3, 4. 


. MILs. 


The plaintiff owned a mill on a certain stream, and the defendant subsequently 
built a dam below it. For some years the dam did not interfere with the plain- 
tiff’s rights, but then parties who owned mining claims on the banks of the 
stream above both plaintiff and defendant, adopted anew process in mining, the 
result of which was that the stream brought down large quantities of sediment 
which collected at the defendant’s dam, and caused the water to flow back upon 


the plaintiff’s mill. Held, that the defendant was not liable for the resulting 
damage. — Proctor v. Jennings, 6 Nev. 83. 


MISTAKE. 


The plaintiff received from the defendant the promissory note of a third per- 
son, in payment of a precedent debt; at the time when the note was delivered it 
was worthless, as the maker had failed, though this fact was unknown to the par- 
ties. Held, it was a case of mutual mistake of fact, and that the plaintiff could 
recover his original debt. — Roberts v. Fisher, 43 N. Y. 159. 


MortGaGce. —See Bankrurr Acr, 4; Corporation, 2; Inrant, 3, 4; 
SURANCE, 2, 3, 8. 


MounicipaL Corporation. — See Constitutionat Law, State, 2, 3, 4, 5, 10; 
DamaGes, 1; Hicuway. 


Murper. 
Under a statute defining murder in the first degree to be a wilful, deliberate, 
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and premeditated killing, the omission of the word ‘ deliberate” is fatal to an 
indictment for that crime. — State v. Boyle, 28 lo. 522. 


Nationa Bank. 

1. The comptroller of the currency, in accordance with §§ 46-50 of the Cur- 
rency Act, found a national bank to be in default, declared the bonds deposited 
with the government to secure the circulation forfeited, and appointed a receiver 
who took possession of its assets. Held, that the corporation had not been dis- 
solved, and that an action lay against it.— Pahquioque Bank vy. Bethel Bank, 36 
Conn. 325. 

2. A bank issued two certificates of stock to C., declaring him the owner of 
one hundred and fifty shares, and that they were transferable on the books of the 
bank * only on the surrender of the certificates.” A. purchased some of these 
shares of C., and received the certificates regularly assigned. The bank was 
notified of the transaction, but an application made for the transfer of the stock 
was refused, on the ground that the shares had been pledged to it by C., as 
security for deposits made by it with him, and had already been sold and trans- 
ferred to other parties under a power of attorney from C., before the bank had 
notice of A.’s purchase. A. sued to obtain damages for the refusal. Held, that 
the action would lie, and that the pledge of the stock by C. to the bank being 
illegal, the previous transfer was no defence. — Bank v. Lanier, 11 Wallace, 369. 


NaviGaBLe Water. — See ConstituTionaL Law, 5. 


NEGLIGENCE. 


1. A railway car, in which sat a passenger with his elbow resting on the win- 
dow-sill, and his arm extending outward and upward and slightly projecting 
beyond the outside surface of the car, passed so near the rear end of a freight 
train, that the last car of that train hit the passenger’s wrist and broke his arm. 
Held, that. the passenger's negligence, compared with that of the railway com- 
pany, was so slight, that he could recover damages against the company. — Chi- 
cago & Alton R.R. Co. v. Pondrom, 51 Il. 333. 

2. The plaintiff, on approaching the defendant's depot to take a train, found it 
drawn across the street between her and the place provided for passengers to 
enter the cars, it having been backed to drop a car. She attempted to enter 
it there, when it suddenly started, and she was thrown off, receiving injuries for 
which she sued. There was evidence tending to show that when the plaintiff 
attempted to enter the car the train was stationary, that no bell was rung before 
starting, that it started with a sudden jerk, that passengers were accustomed to 
take the cars while standing across the street, and there was no evidence that the 
defendant had ever objected or tried to prevent this; that the defendant's brake- 
man saw the plaintiff approaching the train, and gave the signal to start 
without looking to see whether she was about to take the cars or not, and that a 
fireman, not the engineer, was in charge of the engine. Held, that the questions 
whether the defendant was negligent, and whether the plaintiff was guilty of 
contributory negligence, were for the jury. — Keating v. The N. Y. Central R.R. 
Co., 3 Lans. 469. 

3. A. was walking on the defendant’s track when he was struck by a train and 


j 
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killed, and his representatives sued for damages. Held, that though he was 

guilty of the want of ordinary care and prudence in walking on the track under 
the circumstances, yet, if the accident would not have occurred unless the defend- 
ant’s agents had failed to use ordinary care and prudence in giving signals of the 
train’s approach, and in keeping a reasonable lookout, the defendant was liable, 
— Baltimore & Ohio R.R. Co. v. The State, 33 Md. 542. 

4, At the trial of an action by a woman against common carriers of passengers 
to recover for injuries caused by their negligence, there was evidence tending to 
show that the driver of the defendants’ coach stopped for her, and that the door 
was opened for her entrance ; that the coach was full, and all the seats occupied; 
and that immediately after she got in, while she was standing within the door, 
she was thrown out by the violent jerk of the coach in starting. Held, that there 
was evidence to go to the jury. — Geddes y. Metropolitan R.R. Co., 103 Mass, 
391. 

5. The plaintiff’s testator came from S. to A., in a caboose attached toa 
freight train, and not intended for passengers, which was left at some distance 
from the depot. The testator had travelled by the same train before, knew that 
the caboose was not taken to the depot, and was entirely familiar with the locality, 
After leaving the caboose he walked by the main track where his view was un- 
obstructed both ways towards the depot, and on his way stepped behind some 
empty cars standing on another track from personal necessity. While standing 
there on the track, a train backing down without notice struck the empty cars, 
and pushed them over him, killing him. Held, that in law he was guilty of negli- 
gence which precluded the plaintiff’s recovering damages for his death.— Van 
Schaick v. The Hudson River R.R. Co., 43 N. Y. 527. 

6. The defendants, a railroad company, hired a lot for making side tracks to a 
canal basin, and for piling and loading lumber. A large lumber business was 
done there, and the public were permitted to pass to and fro over the lot. The 
defendant’s servants sent a car detached from the engine round a curve ina 
siding on this lot without a brakeman, and running by its own weight it ran over 
the plaintiff, a child of nineteen months, and injured her. Held, that the defend- 
ant was negligent, and was liable for the injuries. (Suarswoop, J., dissent- 
ing.) — Kay v. Pennsylvania R.R. Co., 65 Penn. St. 269. 


See Brits anp Nores, 6; Carrirr, 3, 7, 9; DamaGes, 1,2; Master anD 
Servant; RarLroap. 


NEGOTIABLE INsTRUMENT. — See Brits anp Nores. 


New Tria. — See Jury, 1. 
Norary Pusiic. —See Protest. 


Notice. 

L. purchased certain land, but his conveyance was not recorded, and the 
same land was subsequently mortgaged to A. It was a tract of one hundred 
acres in a new, heavily timbered and sparsely settled country. L. cleared about 
two acres and a half, and then left the land for about three years in charge of a 
person living on an adjoining tract, who fenced the clearing, raised crops on it, 
and kept cattle there. It was understood among the settlers that the land 
belonged to L. Held, that there was such a visible and unambiguous possession 
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and occupancy by L. as affected A. with notice of his title. (Drxon, C. J., 
dissenting.) — Wicker v. Lake, 25 Wis. 71. 
See InsuraNCE, 2; Principat anp AGENT, 3; RarLroap, 1; REBELLION, 1. 


Occupation. — See Norice. 


OFFICER. 


M. was declared by the canvassers to have been elected, and was sworn in as 
treasurer of W. county, and performed the duties of the office for several 
months, until ousted by judgment on a quo warranto brought by defendant, 
who was installed in M.’s place. The county auditors in settling with M. 
allowed him the salary for the time he held the office. Defendant in settling his 
account at the end of his term retained the amount allowed M. Held (Coo.ry, 
J., dissenting), that the auditors could maintain an action to recover this amount 
from defendant. — Auditors of Wayne Co. v. Benoit, 20 Mich. 176. 

See REBELLION, 2. 


ParENT AND CHILD. —See HussBanp WIFE, 3. 


PARTNERSHIP. 

1, A. and B. were partners. A. died leaving his property to B., C., and D. in 
trust, with directions that as B. had agreed to carry on the business of the firm 
and divide the profits between himself and A.’s family, they should leave in the 
firm a certain amount of his estate as capital. The business was carried on 
under these directions by B. for some time, when E. was taken in as a partner, 
and an agreement signed by B., by B., C., and D. as trustees, and by E. providing 
that the business should be carried on under the old name for a certain time, 
and the profits divided into three parts, one for B., one for the trustees, one for 
E. Afterwards on C.’s death this agreement was renewed by the surviving trus- 
tees for a specified time. D. never had any thing to do with the business of the 
firm. Held, that he was not personally liable as a partner to a creditor of the 
firm. — Owens v. Mackall, 33 Md. 382. 

2. A statute regulating special partnerships required the special partner to 
contribute a specific sum ‘in actual cash payment” as capital, and that all the 
partners should make a certificate setting forth the amount of each special part- 
ner’s contribution, and that a false statement in this should render all the partners 
liable as general partners. The defendant was a special partner, and the 
certificate stated that he had paid a certain amount in cash. He had, in fact, 
authorized another partner to get two ‘7.30 bonds,” payable to the bearer, 
which he had on special deposit in a bank deliverable to his order, sell them and 
use the proceeds as capital, which, after the certificate was returned, was done. 
Held, that this was not a cash payment, though the sale of the bonds realized 
more than the necessary sum. — Haggerty v. Foster, 103 Mass. 17. 

See Insurance, 4. 


Patent. — See Restraint oF TRADE. 


Pauper. 


When a person leaves his place of residence with all his property without 
any intention as to returning, he has, under the pauper laws, abandoned that 
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Me. 207. 


Payment. — See Brits anp Nores, 6; Mistake. 


PLEADING. 


Specific performance may be refused on the ground that the contract is not 
reduced to writing, or that the writing does not contain a suflicient description of 
the property sold, though the Statute of Frauds is not pleaded or relied on by the 
defendant. — Hudson vy. King, 2 Heisk. 560. 

See Action, 1. 


PiepGe. — See Insurance, 1; Lire Insurance, 3; Narionat Bank, 2. 
Pouicre. — See ConstiTuTIONAL Law, 5. 


PrincipaL AND AGENT. 


1, The defendant was the plaintiff's agent for the sale of goods, and beside 
the ordinary commission received an additional one in consideration that he 
guaranteed the payment of all bills by a particular customer, whether that cus- 
tomer purchased through the defendant, or directly from the plaintiff. The cus- 
tomer purchased goods of the plaintiff, and paid for them to the defendant as his 
agent. The defendant bought a draft on New York for the amount payable to 
his own order, which he indorsed to the plaintiff and sent him, and which was 
dishonored, the drawer having failed. Held, that the defendant was a del credere 
agent, and as such liable to the plaintiff for the amount of the draft. — Lewis v. 
Brehme, 33 Ma. 412. 

2. M. consigned wheat to F., who accepted a draft against it, payable April 9th, 
At the request of S., who knew that the wheat was M.’s, F. sold it, and lent 
the proceeds to S. to be returned April 8th, to meet the draft. The draft not 
being paid, held, that M. could recover of S. the amount of the proceeds received 
by him, although F. owed S. — Sheffer v. Montgomery, 65 Penn. St. 329. 

3. The United States having filed an information stating that certain barrels of 
spirits had been seized as forfeited by being fraudulently removed from a bonded 
warehouse without paying the tax due thereon, they were claimed by A., who 
had purchased them through an agent. Held, that if the agent at the time of 
the purchase knew of the fraud, A. was bound by his knowledge. — The Dis- 
tilled Spirits, 11 Wallace, 356. 


See Bankrupt Act, 5; Brits anp Notes, 4; Broker; Evipence, 8; 
Insurance, 2, 4, 6, 9; Live Insurance, 1; War. 
Priority. — See Noricer. 
Promissory Notre. —See anp Nores. 


PROTEST. 

A bank in New York gave its notary for presentation and protest a bill of 
exchange drawn on another New York bank by a firm in St. Louis, and belong- 
ing to and sent to the first bank for collection by the plaintiff. The notary 
procured his partner, also a notary, to make the demand, but made the protest 


residence, whether he has established another or not; and a subsequent return 
to that place does not establish the fact that he did not abandon it as a residence, 
but is only evidence to prove that fact.— North Yarmouth vy. West Gardiner, 58 
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himself. Held, that the protest was insufficient to charge the indorser, as the 
presentment was not made by the defendant personally, and that evidence of a 
custom among notaries in New York to have the presentment of bills made by 
their clerks was inadmissible. — The Commercial Bank of Kentucky v. Varnum, 
3 Lans. 86. 

See Tax, 4. 


ProximaTE Cause. — See DamaGes, 4. 


Pusuic — See Contract, 2, 3; Stave, 4. 


RaILRoaD. 


1. An awning projected from a station-house on the defendant’s road so as to 
bring its outer edge on a line with and eighteen inches higher than the inner 
edge of passing cars. The plaintiff was a brakeman in the defendant’s em- 

’ ploy, and after uncoupling cars was walking by the side of a slowly moving train 
which was passing this station, when the engineer signalled for brakes, and he 
running up a ladder on the side of a car to apply them, was struck by this awning, 
and for injuries sustained thereby sued the company. The dangerous position 
of the awning had been called to the notice of the company’s agent, but it did 
not appear that the plaintiff knew it. Held, that he could recover. — Jilinois 
Central R.R. Co. v. Welch, 52 Ill. 183. 

2. The plaintiff allowed his cattle to graze upon the open, uninclosed prairie 
near the defendant’s track, the land on both sides of which belonged to the 
defendant, and they strayed upon the track and were killed by atrain. Held, 
that the defendant was responsible only in case the killing was the result of gross 
negligence on its part.— U. P. Railway Co. v. Rollins, 5 Kans. 167. See also 
Caulkins v. Matthews, ib. 191. 

3. On trial of an indictment under a statute against a railway company for 
loss of life, the amount recovered to be for the family of the person killed, the 
same rules of evidence and the same principles of law should be applied, as 
in civil actions for injuries under like circumstances. — State v. Grand Trunk 
R.R. Co., 58 Me. 176. 

3. When a train stops on a side track to wait for another train to pass, a pas- 

senger who has not reached his destination should remain on the train, but should 
he get off without objection being made, he commits no illegal act, but for the 
time being surrenders his place as passenger, and the officers of the railway 
should give him reasonable notice to return to the train. — [bid. 
4. Plaintiff while travelling on a freight train as passenger against the rules 
of the railway company, but with the knowledge of the conductor, who received 
from him without objection the fare of a first-class passenger, was injured by the 
negligence of the company. Held, that he was entitled to damages. — Dunn v. 
Grand Trunk R.R. Co., 58 Me. 187. 

See BeTTrERMENT; Carrier, 3, 4, 5, 6,7, 8, 10; ConstrrutionaL Law, 6; 
ConstiruTionaL Law, Strate, 2, 11; Corporation, 2; DamaGes, 3; Evi- 

- DENCE, 7; Hicuway, 1; NEGLIGENCE, 1, 2, 3, 4, 6, 7. 


Ratirication. — See Brits anp Norss, 4; Inrant, 4. 
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REBELLION. 

1, A promissory note payable in New York, matured in October, 1861, and 
notice of its dishonor was at the time deposited in the post-office there, addressed 
to an indorser at his residence in South Carolina. Held, that the notice was 
insufficient, as intercourse between the two States was interdicted by reason of the 
war, and the mail service had been discontinued. — Harden v. Boyce, 59 Barb, 
425. 

2. After the restoration of civil government in the State, but before the ap- 
pointment of judicial officers thereunder, judges previously appointed by military 
authority under the reconstruction laws, are officers de facto; and their acts are 
valid judicial acts. (ANDERSON, J., and Moncure, P., dissented.) — Griffin y, 
Cunningham, 20 Gratt. 31. 

3. The plaintiff, a Federal soldier, was captured by a party of rebel soldiers 
acting under the orders of their officer during the rebellion. Held, that a citi- 
zen who aided and abetted them in the capture was not liable to the plaintiff in 
an action of trespass. — Wright v. Winningham, 2 Heisk. 254. 

4, Suit to recover damages for taking a horse. The defendant, a rebel soldier 
at home on furlough, was compelled to join a rebel company engaged in recruit 
ing, by whom the horse was taken, the defendant being present but not partici- 
pating in the taking. The jury were instructed that the purpose for which the 
company was banded together was illegal, though its commander acted under 
orders from the rebel authorities ; that as soon as the defendant discovered their 
illegal purpose, he was bound to desert, and that if he voluntarily remained, he 
was liable, though he may have opposed the taking in question. Held, that 
each proposition was error. — Gunter v. Patton, 2 Heisk. 257. 

See Birts anp Nores, 5. 


Recert. — See Carrier, 1, 2, 6, 8. 


RECOGNIZANCE. 


Tn an action on a recognizance for the appearance of a criminal, it was held to 
be no defence that the criminal, having been surrendered by the Governor of 
New York, had been convicted of another crime in Maine, and was then serving 
his sentence therefor in the Maine State prison. — Taintor v. Taylor, 36 Conn, 
242. 

Recorp.— See Evipence, 2; Norice. 


REFORMATION OF Contracts. — See INsuRANCE, 4. 
Law. — See Constitutionat Law, 2. 


Removat or Suits rrom State TO Unitep Srares Courts. 


1. The laws of Wisconsin require insurance companies organized in other 
States, but doing business in Wisconsin, to agree that their agents in that State 
may be served with process or acknowledge service in behalf of the companies, 
and to consent that service on such agents shall be deemed service on the com- 
panies. A company organized in New York, but doing business in Wisconsin, in 
compliance with these requirements, was sued by a citizen of the latter State, in 
a State court. Held, that it nevertheless was entitled, on motion, to have the 
cause removed to the United States court. (Pare, J., dissenting.) — Knorr v. 
The Home Ins. Co., 25 Wis. 142. 
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2. The plaintiff, a citizen of Illinois, brought suit against the defendant, a citi- 
zen of Wisconsin, in a court of the latter State, and after certain proceedings, 
but before trial, obtained an order for its removal into the Circuit Court of the 
United States, under the Act of March 2, 1867. On appeal by the defendant, 
held, that the plaintiff having voluntarily elected to bring his suit in the State 
court, had waived his right to take it into the United States court, and that so 
much of the Act of March 2, 1867, as provides that an action pending in a State 
court may be removed on application of the plaintiff is unconstitutional. (Dixon, 
C. J., dissenting.) — Whitonv. The Chicago and Northwestern Railway Co., 25 
Wis. 424. 

Repeat or SratuTes. —See ConstiruTIONAL Law, Strate, 9. 
Reptevin. — See Bankrupt Act, 4. 
Rescission. —See Contract, 3. 

Res Gestar.— See Evipence, 5. 
Responpeat Superior. — See Master anp SERVANT. 


ReEsTRAINT OF TRADE. 

The defendant sold to the plaintiffs two patents for twist drills and collets, 
covenanting at the same time that he would at no time aid, assist, or encourage 
in any manner, any competition against them. He agreed also to serve for three 
years as their superintendent. At the expiration of that time he removed to an- 
other State and entered into the manufacture of other twist drills and collets, sell- 
ing them in the same markets in competition with the plaintiffs, who brought a bill 
in equity to restrain him from violating his covenant. The defendant demurred on 
the ground that the contract was void as in restraint of trade. Held, that as the 
business was not local and the restraint not greater than was necessary for the 
plaintiff’s protection, the contract was valid. — Morse Twist Drill and Machine 
Co. v. Morse, 103 Mass. 73. 


Restriction. — See Corporation, 1. 
Ripartan Owners. — See MILts. 
Rospery.—See Accessory. 

anp — See Apmiratty; Insurance, 5. 


SLAVE. 


1. An action lies on a promissory note given for slaves between the date of the 
President's emancipation proclamation and the end of the rebellion. (PrTERs, 
J., dissenting.) — McElvain v. Mudd, 44 Ala. 48. 

2. An ordinance declaring void all contracts for the purchase and sale of 
slaves since 11th January, 1871, is unconstitutional, because it impairs the obliga- 
of contracts. (Prrers, J., dissenting). — McElvain vy. Mudd, 44 Ala. 48. 

3. A warranty of title to slaves was not broken by the abolition of slavery. — 
Fitzpatrick vy. Hearne, 44 Ala. 171. 

4. Suit in Illinois on a writing obligatory given in 1833 for the price of a 
slave who was sold in Kentucky. Held, that as the contract was valid where and 
when it was made, the plaintiff could recover, and that the abolition of slavery 
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did not affect his right. — Roundtree v. Baker, 52 Ill. 241. See also Officer y, 
Sims, 2 Heisk. 501. 
See ConstiruTionaL Law, 1; Emancipation. 


Sreciric PerrorMaNce. — See PLEADING. 


Sramp. 
The Internal Revenue Act, so far as it makes instruments not properly stamped 
inadmissible in evidence, has no application to the courts of a State. — People 
v. Gates, 43 N. Y. 40. 


Srarure or Fraups. — See Fraups, SrarurE or. 
Stature oF Limrrations.—See Limirations, STATUTE OF. 
Stock.—See Broker; ConriscatTion Act, 2; Nationat Bank, 2. 
SroLen Property. —See Inranrt, 2. 

Suprocation. —See Insurance, 1, 8. 

Succession Dury.—See Tax, 5. 

Sunpay. — See Lorp’s Day. 
Supreme Court oF THE Unirep States. —See Appear. 


Tax. 


1. The assessors of a town having assessed a tax on the plaintiff's property 
illegally, he omitted to pay it, whereupon proceedings were instituted, and 
under a statute it was ordered by the county court that an execution should issue 
to enforce payment, unless he paid voluntarily. Held, that a payment under 
this order was not voluntary, and that he could recover the amount paid from 
the assessors. — Bailey v. Buell, 59 Barb. 158. 

2. A statute laid a tax of one per cent on the cash capital of insurance com- 
panies. Held, that in calculating the amount of the tax the United States bonds 
held by such companies must be counted in, the tax being upon the franchise 
and not the property. — Coile v. Connecticut Mut. Life Ins. Co., 36 Conn. 512. 

8. An assessment of a tax by supervisors is not invalid because made on a 
day subsequent to that fixed by law for laying such assessments. — Hill v. Wolfe, 
28 Io. 577. 

4, The land of the plaintiff was sold for taxes assessed thereon by the defend- 
ant town, of which he was a resident. In order to redeem it he paid the taxes 
under protest, and then brought assumpsit to recover the money so paid, no 
the ground that there were irregularities and deficiencies in making the assess- 
ment. The plaintiff was not arrested, nor were his goods seized. Held, that he 
could not maintain his action. — Rogers v. Greenbush, 58 Me. 390. 

5. A testator left certain property to trustees in trust to pay the income to A. 
for life, with remainder over at her death. Held, that the succession and legacy 
duties paid under the internal revenue law were a charge upon the income, not 
the capital of the fund. — Sohier v. Eldredge, 103 Mass. 345. 

6. The bonds of a Missouri association in the hands of an administrator there, 
are subject to taxation in that State, though the deceased owner of them at the 
time of his death resided in Illinois, and the bonds had once been assessed in 
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that State, and were only transferred to Missouri for the purpose of ancillary 
administration. — State v. St. Louis Co. Court, 47 Mo. 594. 

7. In 1859 the plaintiff purchased certain United States bonds, on which taxes 
were assessed for that year. A certiorari was issued, and the courts of the State 
affirmed the assessment ; but on writ of error to the Supreme Court of the United 
States their decision was reversed, and the taxes held invalid. While the case 
was pending the tax was collected under the usual warrant, the State courts 
refusing to stay proceedings. A similar tax was assessed and collected in three 
succeeding years, but no certiorari was brought to reverse these assessments. 
The plaintiff sued to recover the taxes so paid from the city which received them. 
Held, that the assessments for the three last years were conclusive as they had 
never been reversed, and that the taxes paid under them, though illegally 
assessed, could not be recovered, but that the plaintiff could recover the money 
paid under the first assessment. — Bank of the Commonwealth v. The Mayor, 43 
N. Y. 184. 

8. Bill in equity to restrain the collection of a tax levied by the defendant 
upon bank shares, on the ground that it was illegally assessed. Held, that the 
illegality of the tax was no ground for the interposition of a court of equity. — 
Dows v. City of Chicago, 11 Wallace, 108. 

See Berrerment; ConstituTionaL Law, 3, 7; ConstiruTionaL Law, 
Strate, 1, 2, 3, 4, 10, 11; Principat anp AGENT, 3. 


Tax TITLE. 


1, A county treasurer who has given an invalid deed of land sold for taxes 
can give the purchaser a second and valid deed. (Wnricut, J., dissenting.) — 


McCready v. Sexton, 29 Io. 356. 

2. An act declaring a tax deed to be conclusive evidence of compliance with 
those conditions which are essential to the exercise of the taxing power is unconsti- 
tutional. (Wruicurt, J., dissenting.) — Jb. 

3. As a tax deed made to carry out a sale of land for taxes, levied upon the 
land when it was not subject to taxation, is absolutely void, the Statute of 
Limitations will not begin to run from the date when it is recorded in favor of its 
holder against the owner of the land or his grantee. — Taylor v. Miles, 5 Kans. 498. 


TELEGRAPH. 
A telegraph operator must testify to the contents of a telegram. — State v. Litch- 
field, 58 Me. 267. 
Tonnace. — See Law, 3. 


Town. —See Municipat Corporation. 


TRESPass. 


Plaintiff was removing goods to his store from a freight car, which stood oppo- 
site the store on a track laid along the highway, and for this purpose had 
laid skids from the floor of the car to the store. Defendant drove up to the 
skids, and plaintiff refusing to remove them, threw them down and drove 
through between the car and the store, thereby injuring the skids. By using 
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— Mathews v. Kelsey, 58 Me. 56. 
See REBELLION, 3. 


Trust. — See Fraups, Stature or, 1. 
Trustee. — See Partnersuir, 1; Tax, 5. 

Vires.— See Corporation, 2; Ixsurance, 7. 
Unirep Srares Bonps. —See Partnersuip, 2; Tax, 2. 
Usace. —See Broker; Evipence, 6; Protest. 


Usury. 

1. The purchase of a $5000 six per cent municipal bond for $10,000 in Con- 
federate money, worth $1000 in gold at the time, is a usurious loan. (Mon- 
cure, P., dissented.) — Danville v. Sutherlin, 20 Gratt. 555. 

2. Defendants bought sheep of plaintiff to be paid for thereafter, and until 
payment, agreed to pay annually as interest a certain amount of wool, exceeding 
in value the legal rate of interest on the price of the sheep. In an action for 
one of these annual payments, it was held, that as the contract was not on its 
face usurious, and the jury had not found it to be a cover for usury, plaintiff 
could recover. (Beck, J., dissented.) — Gilmore v. Ferguson, 28 Io. 220. 


Votuntary Payment. — See Tax, 1, 4. 


Warver. — See Insurance, 6; Lecat Tenper, 1; Removat or Suits, 2. 


War. 

1. A New York life insurance company at the outbreak of the rebellion had 
an agent at Mobile, to whom a person insured for some years had been in the 
habit of paying premiums. Held, that the war did not suspend the agency, and 
that the payment of a premium to such agent during the war, bound the com- 
pany, and continued the policy in force. — Sands vy. New York Life Ins. Co., 
59 Barb. 556. 

2. Before the rebellion a policy of life insurance was obtained in Virginia 
from a New York company through their agent in the former State, who was to 
live there as long as any stipulation of the contract was unperformed, and to 
whom the premiums were to be paid. Held (Curistian, J., and Moncure, 
P., dissenting), that the contract was not annulled by the war, although premi- 


ums on the policy fell due during its continuance. — Manhattan Life Ins. Co. v. 
Warwick, 20 Gratt. 614. 


See Conriscation Act; InteGat Contract, 1; REBELLION. 
Warranty. — See Insurance, 5, 9. 
Way. —See Berrerment; DamaGes, 1; Hicuway; Trespass. 


Wire's Separate Estare.—See Huspanp anp Wire, 4; Marriep 
Woman. 


the skids the goods could be removed in a few minutes, and in much less time 
than without their use. There was ample room for public travel on the other 
side of the car. Held, that the defendant was liable for the damages to the skids, 
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Wir. 


1. S. and A. executed a writing substantially as follows: ‘‘ Know all men, That 
we S. and A., being of sound mind, &c., do make and declare this our last will 
and testament. First, in consideration of mutual friendship of many years stand- 
ing, we mutually promise, that in the event of the death of either one of us, 
the survivor shall pay all the expenses of sickness and burial, and whatever 
expenses of the estate may be due by proof. Second, the survivor shall enter 
into possession of the estate of the other, and shall hold it for his own use and 
benefit ; and this is the mutual agreement of us, whereof in testimony we have to 
this our last will and testament set our names and seals.” The instrument was 
published as their last will in presence of witnesses. Subsequently A. made a 
will, leaving all his property to E., and died, and this will was admitted to pro- 
bate. Ona bill by S. to have the will declared void and the instrument signed 
by him and A. proved in its stead, it was held, that this instrument was not a 
joint will, because by its terms it can only be the will of him who dies first, and 
was therefore revocable. — Schumaker v. Schmidt, 44 Ala. 454. 

2. An executory bequest limited to the use of a corporation to be created 
within the period allowed for the vesting of future estates and interests is valid. 
— Burrill v. Boardman, 43 N. Y. 254. 

See Corporation, 1; Partnersuip, 1; Tax, 5. 


Wirness. — See Evipence, 7; TELEGRAPH. 


Worps. 
** Actual cash payment.” — See ParTNERHIP, 2. 
** Alienation.” — See InsuRANCE, 2. 
* All property.” —See Husspanp anp WIFE, 2. 
Debt.” — See Lecat TENpER, 2. 
Deliberate.” —See Murver. 
Fiduciary character.” — See Bankrupt Act, 5. 
Package.” —See Carrikr, 2. 
‘* Pain of mind.” — See Damaces, 2. 
** Public or private conveyance.” — See Lire Insurance, 5. 
** Registered tonnage.” — See InsuRaNcE, 5. 
Seizure.” — See ConriscaTion Act, 2. 
Survey.” — See INsuRANCE, 9. 
** Take and hold.” — See Corporation, 1. 
‘* Through contract.” —See Carrier, 5, 6, 10. 
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Le Droit International Codifié par M. Biuntscutt. Traduit de PAllemand, 
par M. Lanpy, et précédé d’une préface, par M. Evovarp 
Paris: Guillaumin et Cie. 1870. 


THE project of an universal republic of states, presided over by a supreme 
central authority, and sabjected to a common system of positive regulations, has , 
been advocated by several theoretical writers upon the philosophy of law. Kant 
reached this as the result of his speculations, and saw in it the only hope of a 
general and permanent peace. The notion appears in our day under the form of 
& proposition that the international law should be codified and be voluntarily 
adopted, as thus reduced to a didactic and statutory form, by all the civilized 
nations of the world, without any surrender of their individual independence and 
sovereignty, and without any subjection to a superior external authority. Mr. 
David Dudley Field — whose civil code, it should be remembered, has not yet 
been adopted in New York — seems desirous to extend his labors of legislation 
throughout Christendom, and has endeavored to draw the British Social Science 
Congress into an approval of his scheme. During our late civil war, Dr. Francis 
Lieber, at the request of Mr. Secretary Stanton, prepared ‘ Instructions for the 
Armies of the United States of America while in the Field,” which were approved 
and promulgated by the President. M. Bluntschli, whose admiration of these 
instructions leads him to declare that they commence an epoch in the progress of 
civilization, was inspired thereby to do for the whole body of the international 
law what Dr. Lieber had done for the special rules which govern the conduct of 
actual war as between the belligerents. The result of his labors has been given 
to the world, and it suggests two questions of vast moment in the theory of public 
law, and of equally vast importance in the practical administration of inter-state 
affairs. 

The first of these questions is, Whether, using the terms in a proper sense, 
there is any international law which can be codified. M. Laboulaye, who con- 
tributes a glowing preface, proposes the same inquiry. M. Laboulaye has been, 
as we all know, a professor of law in the University of Paris. We are afraid 
that his hearers must have obtained a very confused notion of the nature of law, 
if the answer which he gives is to be taken as an illustration of his teaching. 
** It is asserted,” he says, ‘‘ that international law is chimerical; for there is no 
legislator to promulgate it, and no tribunal to apply it. This objection, I reply, 
is superficial and without validity. Wherever there are relations between free 
beings there is law. Ubi societas, ibi jus. The true legislator of international 
taw is the whols hyman race.” It would be impossible to conceive of a more 
complete confusion of ideas. The maxim ubi societas, ibi jus, is, in a certain 
sense, true; but it has no application whatever to the question which M. Labou- 
laye was attempting to answer. It simply means that whenever men are united 
in a society, even without a government, without any human superior, there 
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must necessarily arise among them relations purely juridical, which depend upon 
certain principles (jus) of the natural law which God has set for all his moral 
creatures. ‘These principles, having to do with facts and relations in society 
essentially juridical, exist absolutely as a part of the divine moral order; but 
they may not have been formalized by human authority and made compulsive 
by human sanctions. It is the very question whether the eternal and absolute 
principles of morality applicable to the external affairs of nations have ever been 
thus formalized, which now meets us, and which M. Laboulaye simply begs by 
his declaration that the moral principles themselves exist, — a fact which no one 
ever doubted who did not also deny the existence of right and justice. M. 
Bluntschli belongs to the same school of publicists as M. Laboulaye; but he sees 
that the objection is one which cannot be disposed of by an epigrammatic phrase, 
and proceeds to attack it with some closeness and accuracy of thought and argu- 
ment. He is not successful, however, and virtually abandons his ground by 
conceding that a supreme international tribunal is necessary to the perfection of 
his system, thus returning to the dream of Kant. 

The second question which suggests itself is, Whether, even conceding that 
there is any proper international law, a codification of it is practicable or 
possible. It is plain that such a code cannot be imposed upon the nations of 
the world, for that would imply a supreme external authority, which exists 
neither in fact nor in theory. If imposed by any means, it would so far forth 
destroy the attributes of independence and sovereignty which are essential to 
our conception of the state. If adopted at all, it must be by voluntary action; 
it must become in fact a treaty, universal if you please, but none the less a mere 
compact. What would be gained by such a proceeding? The rules of what we 
call international law as it now exists, are voluntarily obeyed. If the restraining 
effect of general public opinion be called a sanction, it is moral and not physical, 
and may be, and we know constantly is, disregarded. War is not a sanction, ; 
because its decisions are not made with reference to any juridical principles ; 
they do not maintain juridical rights nor enforce obligations. Treaties are 
in the same manner voluntarily obeyed, and would continue voluntary even 
though they should be made universal. To cast the international law, there- 
fore, into the form of a treaty, would not give it any increase of compulsive 
force, and would confer upon nations no right or advantage whatever which they 
do not now enjoy. Again, as international law is, from the nature of the case, 
undefined, elastic, incapable of rigid and precise statement, and, above all, pro- 
gressive, it is even more unfit for the process of codification than the municipal 
law of any given state. 

We shall not attempt to examine M. Bluntschli’s projected code in detail. It is 
marked throughout by a spirit of justice and equity ; and this very spirit sometimes 
leads the author to state as positive rules what perhaps ought to be established, 
but what certainly have never yet been accepted by even the most enlightened 
nations. The rights of neutrals are asserted in a very decided manner. In 
§§ 763, 764, the duties of neutrals in respect to the construction and fitting out 
of armed vessels for either of the belligerents in time of war, are stated in accord- 
ance with the doctrines maintained by the United States. The right of neutral 
subjects to trade with either belligerent in articles contraband of war, subject to 
the risk of seizure and confiscation, is fully admitted ($§ 765-768). No support 
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is given to the suggestion — rather perhaps than claim — made by Prussia during 
the last war, that neutral governments should be held responsible for such trade, 
The opinions of Hautefeuille, as to what articles are contraband, are substantially 
adopted (§§ 803-807). The question whether a neutral may, or ought to, recog- 
nize the parties to a civil war as belligerents, is evaded (§§ 512, 514). M. 
Bluntschli openly favors the doctrine that enemy merchant vessels and their 
cargoes, except contraband, should be free from capture. He says (§ 665), 
‘*Many maritime powers even to-day recognize the right of capture.” Con- 


sidering that the right is universally conceded, and that not a single nation has | 


at the present day surrendered it, this is certainly stating the rule ina mild 
form. In respect to the freedom of private enemy property from capture on 
land, he is very decided. ‘* The conqueror is bound to respect private property, 
and can only seize or destroy it when military operations demand such a course” 
($ 652). ‘In particular, the laws of war do not authorize requisitions purely 
pecuniary” (§ 654). ‘* Persons who form part of an army have no right to seize 
articles belonging to private individuals; But, in case of absolute necessity, 
provisions or clothing may be appropriated; the public treasury (/e fisc) will, 
nevertheless, be bound to reimburse the value of the articles taken, unless 
the inhabitants were under an obligation to furnish them gratuitously” (§ 656), 
‘« International law absolutely interdicts the making of booty in time of war” 
($ 657). He quotes as authority articles 37 and 38 of Dr. Lieber’s ‘* Instructions.” 
** The United States recognizes and protects private property in enemies’ terri- 
tory occupied by them.” ‘* Private property, unless confiscated by the crimes or 
delicts of the owner, can only be seized for the needs or use of the army, or of the 
United States. If the owner is not in flight, the commanding officer will deliver 
to him a receipt which will enable him to obtain an indemnity.” We need only 
say that as states have always carried on war, and as they carry on war at the 
present day, they do not accept these doctrines as rules for their guidance. The 
United States and Prussia are certainly among the most enlightened nations of 
the world, and they were parties belligerent in the three latest wars. The 
American commanders did not respect enemy private property ; Congress author- 
ized and required it to be confiscated; and the Supreme Court has repeatedly 
held that the international law permits such confiscation, and has sustained these 
statutes solely as valid proceedings in the conduct of actual hostilities. The pecu- 
niary levies and requisitions made by Prussia while in enemy territory during 
the recent wars were notorious. 


Commentaire sur les Elements du Droit International et sur 0 Histoire du Progrés 
du Droit des Gens de Henry Wheaton par Witt1am Bracn LAWRENCE. 
Vols. I. and II. Leipzig: F. A. Brockhaus. 1868, 1869. 


Very different from the Code of M. Bluntschli is the Commentary of Mr. 
Lawrence. While the former proposes to legislate for Christendom, the latter 
is content with showing how Christian states have applied the rules of international 
law in their relations with each other, in their negotiations, controversies, wars, 
and treaties. He thus causes these public acts to illustrate the doctrine, to show 
its origin and progress, its rejection or acceptance, its decline or final triumph. 
The very elaborate and learned notes upon Wheaton’s Elements made by Mr. 
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Lawrence, have given him a wide reputation throughout Europe and America. 
These notes he has now put into a French dress, and has added so much other 
matter that the two volumes already published, and which contain eight hundred 
pages, cover but about one hundred pages of Wheaton’s original text. We 
suppose the work can hardly be completed in less than six volumes, and when 
finished it will become an indispensable hand-book for statesmen and diplomatists 
throughout the civilized world. As the matter is largely historical, and as the 
author indulges in little or no discussion of general principles, we shall only 
refer to the more important topics without extract or comment. 

The nature of international law, its origin and progress, are described, with a 
very full reference to modern publicists, and with a clear statement of the various 
theories which have been propounded by different institutional writers. The 
relations of Christendom with Mohammedan and pagan nations are explained 
down to the time immediately preceding the embassy of Mr. Burlingame. The 
rights of the belligerents in a civil war, and the subject of recognition both of 
independence and of belligerency, are illustrated by all the precedents within the 
interval between the commencement of the American Revolution and the late 
rebellion in the United States and the Polish insurrection of 1863. The effects 
upon national obligations of a change in the form of government, of an abandon- 
ment of sovereignty, and of the acts of an intermediate usurping authority, are 
discussed in the light of all the modern examples. Passing to forms of national 
existence, the author treats of the semi-sovereign and tributary states of Europe, 
the Austrian Empire, the Polish question, the Germanic Confederation and its 
dissolution, the North German Confederation, the United States of America, and 
the Swiss Confederation. 

In this connection we think that Mr. Lawrence has been guilty of an error 
which no strength of political convictions and no poignancy of personal ill-treat- 
ment can excuse. His statement at length of the purely internal and administra- 
tive acts of the United States’ government while suppressing the rebellion and 
reconstructing the revolted states, has no place in such a work as his. Even if 
all these acts were, as he plainly suggests, unconstitutional, illegal, tyrannical, 
they have nothing whatever to do with the doctrines of international law. The 
foreign policy of the United States during the civil war affords a proper and most 
important field for investigation and criticism; but what possible connection is 
there between suspension of the writ of habeas corpus, military arrests, and 
trials of civilians, the imposition of a test-oath, and the like, and inter-state 
relations ? 

The second volume contains an exhaustive account of interventions made by 
one nation, or by several in combination, in the internal affairs of other states, 
including the attempt of Louis Napoleon to set up an empire in Mexico. 

We have said enough to indicate the nature, the vast extent, and the great 
value of Mr. Lawrence’s Commentary. We cannot leave it, however, without 
expressing a regret that he had not entirely freed himself from the trammels of 
another author’s text, and given to the world an independent and exhaustive 
treatise, in which the theory and the practice, the scientific doctrine and its 
application in history, should have been combined. 
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The Treaty of Washington: Letters from Hon. Wittiam Beacu Lawrence, 

LL.D. Providence: Hamond, Angell, & Co. 1871. 

Mr. Lawrence has in this pamphlet republished an able and interesting 
letter, which originally appeared in the New York World. His general views 
and opinions concerning the Treaty of Washington we need not recapitulate; 
they are in perfect accordance with those expressed by the Law Review, in 
the number for July last. A large portion of the pamphlet is devoted to a state- 
ment of the nature of belligerency, and of the duties of neutral powers to recog- 
nize the parties to a civil war as belligerents. Mr. Lawrence indulges in a very 
pardonable though very quict and repressed triumph over the fact that the 
administration has finally placed itself squarely upon the position in reference to 
these subjects, occupied by him during the rebellion. 

Since the general discussion which followed immediately upon the publication 
of the treaty, a new question has been started in the British Parliament involving 
the proper construction of the articles relating to the Alabama claims. It will 
be remembered that three rules are laid‘down for the guidance of the Board 
of Arbitrators, viz.: ** A neutral power is bound, first, to use due diligence to 
prevent the fitting out, arming, or equipping, within its jurisdiction, of any 
vessel,” &e. . . . ‘* And also to use like diligence to prevent the departure from 
its jurisdiction of any vessel,” &c.... ‘* Thirdly, to exercise due diligence in 
its own waters, and as to all persons within its jurisdiction, to prevent any viola- 
tion of the foregoing obligations and duties.” It has been suggested in Parlia- 
ment that the ‘‘ due diligence” here demanded from the British Government, 
means due diligence according to the requirements of its own municipal and 
statutory law, and not according to the requirements of international law, —not 
due diligence absolutely. 

If this construction be the proper one, it nullifies the treaty, makes the work 
of the High Commission useless, and turns the three rules into a meaningless 
array of words. But the whole history of the negotiations between the British 
and American cabinets, of the reclamations made by the United States, of the 
judicial proceedings in England, and finally of the treaty itself, shows not only 
that this construction is incorrect, but that it is the very one which the commis- 
sioners intended to prevent, to cut off, and remove utterly from the field of diplo- 
macy. Inthe protracted correspondence carried on during the rebellion, while 
the American Secretary and Mr. Adams were pressing home the liability of Great 
Britain according to international law, independent of any statutes, or even not- 
withstanding the permissive provisions of any statutes, the British Cabinet on the 
other hand as constantly denied the existence of any such international rules and 

the consequent liability arising therefrom, and declared that their only duty 
" was a municipal one, namely, to enforce in a due and proper manner the neutral- 
ity act which Parliament had passed many years before. In the well-known case 
of the Alexandra, prosecuted by the officers of the Crown, the court held that 
the language of the statute did not apply to the vessel under the circumstances 
which were proved, and the prosecution therefore failed. This judgment con- 
clusively showed that, upon purely municipal grounds, the British government 
had fulfilled all its duties of using due diligence as required by the statute; and 
that would have been the end of the whole controversy if the statute was to be 
taken as the sole criterion. But this was the very position which the United States 
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constantly combated ; and this ~vas the very position which the British commis- 
sioners yielded, when they agreed that the three rules should in future be taken 
to be a declaration between the two governments of the international law, and 
should have a retroactive effect so as to cover the whole Alabama claims question. 
The purely statutory basis, the simple statutory liability, was thrown overboard, 
and an international law basis, and an absolute liability upon the facts as they 
exist, and not as they may be interpreted by any parliamentary legislation, were 
substituted. To hold otherwise is to say that no treaty was needed, and that 
when made it effected no change. The simple duty of the arbitrators is plain. 
The treaty lays down the law for them. It is the judge’s charge, and they are 
the jury who are to determine upon the evidence whether absolutely and unaffected 
by any statutory requirement or permission, the British government used due 
diligence in respect to the Confederate vessels. 


Daniell’s Chancery Practice. Fourth American edition. With Notes and Refer- 
ences to American decisions ; an Appendix of Precedents ; and other Additions 
and Improvements, adapting the Work to the demands of American Practice 
in Chancery. By J. C. Perkins, LL. D. Boston: Little, Brown, & Company. 
1871. 


WE all remember how David Copperfield found Uriah Heep in Mr. Wickfield’s 
office, ‘‘ reading a great, fat book with demonstrative attention, his thin and 
pointed nostrils expanding and contracting in a most uncomfortable way, and his 
lank forefinger following each line, and making clammy tracks along the page like 
asnail.” Uriah said he was not at office-work. ‘‘I am improving my legal 
knowledge, Master Copperfield. I am going through Tidd's Practice. Oh, what 
a writer Mr. Tidd is, Master Copperfield !” 

One cannot look through the magnum opus, much less use in his practice any 
edition of the book the title of which makes the heading of this notice, without 
feeling a like admiration for the accumulation of learning gathered by the late 
Mr. Daniell and his successors in the office which he exercised. 

Without doubt, Daniell’s Chancery Practice has stood the test of time in 
England. It now continues to maintain the first place there, and judging from 
the experience of the past, as from the place which it now holds here, it will con- 
tinue to contribute largely towards making the equity practice of the various 
States of the Union a compact, uniform, and exact system. 

In the fourth American edition of this book are presented certain improvements 
upon the third edition by the same American author, which will render the edi- 
tion still more useful and practical than the last. 

Since the third American edition of the work, two English editions, the fourth 
and the fifth, have rapidly followed upon the former issue. 

In the later English editions there has been restored what was retained in Mr. 
Perkins’s third edition, Mr. Daniell’s elaborate chapter on Parties, which, as our 
commentator informs us, was omitted from some misapprehension on the part of its 
editors existing at the time the third English edition was issued, that this chapter 
had been rendered unnecessary from recent changes in the law in England affecting 
that subject. The fourth American edition, of course, retains in full this head, 
with abundant notes of the late American decisions, and this chapter is one of the 
most important in the book to the American lawyer and jurist. It also has, with 
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fuller notes than the last edition, the sections—in great part original with Mr, 
Perkins — on Cross-bills, Interpleader, Review, Discovery, the Perpetuation of 
Testimony, and the impeachment of Deeree for Fraud, and Bills to carry Deerees 
into Execution, which subjects had either been ignored in the English editions 
or very meagrely treated. 

If any one happens to possess a late English edition of this work, he will have, 
or be likely to have, with it, a third volume issued as a companion, and the mean 
in size between the other two, containing a collection of English forms, which are 
many of them of little use to the bar in this country, in part from the natural 
differences which exist between the forms of property, conveyances, settlements, 
and investments in England and in this country, and in part from the unnecessary 
verbiage which encumbers most legal instruments and forms of proceeding in the 
mother country. This unnecessary verbiage, in part the result of the ignorance 
and timidity (or conservatism) of solicitors or clerks, who, when a particular 
form of bill, answer, or decree has once been entered in a particular case, have 
striven to retain in all similar cases as much as possible of that, however dead in 
form it might be, and in part the offspring of a vicious system of charging for 
engrossing by the line or page, is as foreign to the spirit of our practice, and the 
nature of our institutions, as it is to a philosophical and simple system of juris- 
prudence and the economical administrations of law. 

Mr. Perkins has, however, retained in his appendix in the third volume of this 
edition, certain selections from the forms contained in the companion volume of 
the English editions, and has also added, sparingly, useful American forms and 
precedents. 

These we think will be of great use, and we do not know of any thing which 
is more conducive to accurate practice than access to handy collections of forms. 
The hurried lawyer must shorten his way and his labors by some such guides and 
assistants, and this work will prove of great use in that respect. 

Another useful feature of this work is its index, especially useful in a work 
which styles itself a book not of theories or disquisitions, but of practice. In- 
deed, no modern book-maker can be excused the crime of making a poor or 
meagre index. 

In the multiplication of modern reports, when no lawyer has read all the cases 
in the books; when a chief justice regrets that the torch of Omar could not be 
applied to the mass of legal learning ; when he is the best lawyer who knows not 
the law and the decisions, but where to find them, 7. ¢., in the index of what work 
he can find discussed, under its appropriate head, the matter which he has in 
hand; when a judge sits upon the bench with his Brightly or his Bennett and 
Heard close at hand, notwithstanding the warning, Cavendum autem est ne 
summe iste reddant homines promptos ad practicam cessatores in scientia ipsa, 
who shall dare to despise the index-maker, or who should not be constantly grate- 
ful for the proper performance of his duty by that “harmless drudge,” the least 
failure of whom he has occasion to objurgate a dozen times:a week ? 

But this book has a very full, and, we believe, complete index, and to one who 
has used the third edition, this quality must have commended itself in it. Our 
author intimates that he has improved upon that edition in that particular, in 
this, his fourth edition, by adopting the index of the fifth English edition, itself 
a bulky volume of three hundred and fifty pages, with certain alterations for the 
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purpose of adapting it to the American notes and additions. In the third volume 
are, besides the general index, an index to the appendix of forms, and the table 
containing sixteen thousand cases, six thousand in addition to the ten thousand 
contained in the English editions. 

The practice of equity, as it now exists in England, stands like a sturdy oak, 
gnarled and twisted by the storms of centuries; when closely observed exhibit- 
ing decayed wood and broken branches, but presenting, as a whole, the appear- 
ance of a vigorous and majestic growth. It is a model of wise jurisprudence, 
and it is after the fashion of this parent tree that the scions planted in new soil are 
to be trained and shaped. Owing to the early prejudices of our ancestors against 
the iniquities of the Star Chamber, and in general against what they knew little 
of, equity jurisdiction in New England was looked at askance, and granted 
with reluctance. 

In the new states, of course, in which both the systems of equity and law are 
new, the chancery courts have generally, from the first, enjoyed a fair field, and 
it is in aid of the contemporaneous growth of a homogencous practice in chan- 
cery in the different sovereign states, which, though governed by different legis- 
latures and by the decisions of courts entirely independent of each other, are 
quite as much bound together by social ties and commercial relations as the dif- 
ferent counties of England, that such a book is destined to contribute most 
largely. 

We would not be understood to say that every thing is perfect in the English 
system. Its processes are frequently tedious and vexatious to suitors." For ex- 
ample, after the battle of the chancery cause has been lost and won; ‘* when the 
shouts of those who strove for mastery and the cries of those who are overcome ” 
are silent, the decree is pronounced, and this is the process of entering it. The 
minutes of it are taken down by the registrar with statements of parties and evi- 
dence. The party entitled to the carriage of the decree leaves his papers with 
the registrar to enable him to draw up the decree. When these minutes above 
mentioned are prepared, the solicitors attend upon notice to settle the minutes, 
and, upon the refusal to alter them, an appeal may be had. 

Finally, upon notice, the registrar passes the decree by inscribing his initials at 
the bottom thereof. Still the decree has to be entered by leaving it with the en- 
tering clerk of the registrar's office who presides over the division which con- 
tains the first letter of the name of the first-named plaintiff. He puts it upon 
his entering book; even then it has not the effect of a judgment at law until a 
memorandum thereof be left with the master of the Court of Common Pleas at 
Westminster. Dan. Ch. Pr.“(3d. Am. ed.) 1024. 

The solicitor then wishes to have his decree enrolled, as it is there called, and 
this process is necessary to give it the force of a final judgment which may not 
be disturbed, and which may be pleaded in bar of another suit, and which is the 
foundation of every appeal to the House of Lords, is as follows: Enrolment 
must be applied for within six months of the passing of the decree, except upon 
special leave. The solicitor desiring to enroll prepares a docket of enrol- 
ment which contains allegations of the filing of the bill, the service of the 
notice of the motion, the names of parties with the prayers, &c. of the bill and the 
filing of answers, and other pleadings or orders interlocutory ; in fact, all pro- 
ceedings not already recited in a decree already enrolled in the cause, or to be 
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included in the decree presented them for enrolment. This docket, with office 
copies of all orders, &c., in the cause, is taken to the clerk of records and 
writs, who indorses it if correct in its recitals. The record or writ clerk (unless 
a caveat against enrolment has been entered), procures the signature of the 
Master of the Rolls if he pronounced the decree to this docket, and then it js 
presented to the Lord Chancellor for his signature. His signature being ob- 
tained, it is returned by the record clerk to the solicitor, who must forthwith have 
this docket engrossed on parchment slips, except the signature, which parchment 
slips must consist of pieces about eight inches in width, affixed to each other in 
one continuous roll, which must bear a proper indorsement. This roll and docket, 
with signatures, are then taken to the record-keeper in the public record office 
in Rolls’ Yard, and then at last it is pleadable. Dan. Ch. Pr. (4th Am, ed.) 
1023. This simple process, which involves as much red tape as the trial of an 
ordinary chancery cause in our courts, becomes quite involved when a cateat is 
filed to prevent the enrolment which must be filed within a certain time and with 
a certain person. : 

It has, however, fortunately been held that there is a stage in these proceed- 
ings which completes enrolment as against a caveat, to wit: the delivery of the 
docket to the Lord Chancellor; and therefore where the docket had been de- 
livered by the bag-bearer to his lordship’s secretary of decrees, who had 
despatched it to Brighton where his lordship was then residing, to obtain his 
signature, which was affixed in the evening of that day, it was held that a caveat 
filed that day, before actual affixing, came too late.’ 

Such forms as these may be the delight of attorneys and solicitors of Mr. 
Spenlow’s class, who argued that the system was good for the solicitor and the 
sinecurist in the offices, and as the public did not feel it to be a grievance, it was 
good as a whole, in that it supported a large class of worthy and amiable men, 
and therefore ought to be made as paying as possible. 

In striking contrast to this formality is the general practice in the courts of 
the several states. 

In the practice of Massachusetts and New England, there is no proceeding 
such as the signing and enrolling of a decree in the English Courts of Chancery. 
(Thomas J., Clapp v. Thaxter, 7 Gray, 386.) 

After the opinion of the court has been indicated verbally or by a rescript, 
if the case has been heard by the full court, the solicitor whose duty it is to 
draw the decree, frames it, and the solicitor of the opposing party states any 
objections, which are thereupon settled by the judge passing the decree. The 
signature of the judge, if it be the determination of a single judge, of the clerk 
of the court, if it be the full court, is affixed, and the decree is a matter of 
record, 

The decree which is thus entered is usually simple and brief, because all the 
pleadings and orders being matters of record, it is unnecessary that they should 
be recited, and the filing of the decree when signed by the clerk, with the other 
papers in the case, completes the process. The process in the other states is 


1 Barnes v. Wilson, 1 R. & M. 486, cited in the 3d Am. ed. 1038. It is to be observed 
that the circumstances of his lordship’s whereabouts, &c., are omitted in the fourth edition, 
though three cases instead of one are cited to sustain the principle. 
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generally equally simple, the counsel drawing the decree, which is completed by 
the signature of the chancellor. (Sagory v. Bayless, 13 Sm. & M. 153; Burch 
v. Scott, 1 Gill & J. 398. In New York perhaps there exists a little more 
formality.) 

We are unable to see why the rights of the parties are more safe under the 
English practice than under the simple practice here. 

The latter dispenses with registers, clerks of writs, secretaries of decrees, bag- 
bearers and train-bearers to the Master of the Rolls, and with the system of forms 
which in the course of years has promoted the mere custodian of bits of parch- 
ment — custos rotulorum — to the important dignity of Master of the Rolls. 

It is of great use to have before us the English practice, to show how in con- 
nection with that the American chancery practice has so far had its rise and de- 
velopment, but more particularly in departments of equity, which are as yet not 
fully applicable or required in a new country. In these days, a book like this 
guides the early explorer in his voyages of discovery. By its aid the practice 
of different states will be likely to be the same in all new fields. And in such 
fields, as, for instance, in the application of the doctrine of cy pres, the office of 
the attorney-general intervening for the State as parens patrie and all the law 
of charities, the regulation of the complicated system of trusts, and the rules 
governing cross-bills and interpleader, and particularly the law of costs and 
costs out of the fund, the body of the English law contained in Daniell’s Chan- 
cery Practice is invaluable to the American lawyer. 

In regard to the law of costs, and particularly as to costs out of the fund, with 
us there is a great scarcity of reported decisions, not because rulings have not 
been made upon those subjects by our courts, but because reporters have not 
seen fit to inquire into the determination of the causes reported in these respects, 
considering it beneath their attention. 

In a few cases in Massachusetts, such as Frost v. Belmont, 6 Allen, 152, and 
Bliss v. The American Bible Society, 2 Allen, 334, the findings of the Supreme 
Court sitting in banc have been reported ; but, as a general thing, though, from 
the nature of the cases in the Massachusetts reports, decisions must have been 
repeatedly made, we have no record of them, perhaps, because they are generally 
made without argument. This is a very great want in our reports, and should 
be henceforth supplied; but our practice in this respect will be buikt upon the 
firmly settled basis of the English law. So with regard to cross-bills, — bills to 
carry decrees into execution and to impeach them for fraud, — we have before 
us in Daniell a storehouse of information which can be drawn upon to an unlim- 
ited extent. 


English Chancery Reports. Macnaghten & Gordon, 3 vols. De Gex, Mac- 
naghten, & Gordon. Vols. I. II. Boston: Little, Brown, & Co. 1871. 


Tur publishers of the late edition of the House of Lords’ Cases are conferring 
another benefit on the profession, by reprinting the most expensive and inaccessi- 
ble of the Chancery Reports. The doctrine and procedure of equity are perhaps 
the most important part of the law in a great business community, and we have 
to learn them almost entirely from England. 

With the exception of New Jersey, which still keeps up the ancient traditions 
with scholarly ability, we do not recall a single state which has retained a 
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separate chancery court, and, with all the advantages of the fusion, we think it 
might be admitted that the nicety of equity practice suffers from the absence of a 
special chancery bar. 

The decisions in the volumes before us, and those which follow them, furnish 
a body of precedents for which no substitute can be found in our own reports, 
and yet which are of a daily increasing importance. Macnaghten and Gordon are 
rather dull. But the volumes which follow of De Gex, Macnaghten, and Gor- 
don, and those of their successors, down to the Law Reports, are perhaps as 
well worth buying as any equal number which could be selected. 


Massachusetts Reports 108—Cases argued and determined in the Supreme 
Judicial Court of Massachusetts, October 1869—January 1870. ALBERT 
G. Brownr, Jr., Reporter. Boston: H. O. Houghton & Co. 1872. 


Mr. Browne is a model reporter, and his assistant, Mr. Gray, is well known 
for his learning, accuracy, and ability. We have sometimes noticed a tendency 
to make the head-notes too long for clearness, out of anxiety to omit no material 
facts, but we do not observe it in this volume. The principal cases will be found 
in our American Digest; we shall therefore only mention one ortwo. The head- 
note of Williams v. Merritt, p. 184, is as follows: ‘* By an adjudication of bank- 
ruptcy under the bankrupt act (U. S. St. 1867, ¢. 176), even when the proceed- 
ings were begun on the debtor's voluntary petition, his property becomes exempt 
from subsequent attachment on mesne process.” 

Bradley v. Rea, p. 188, we venture to think wrongly decided. This was an 
action on an account annexed for the price of pigs. The answer set up a breach 
of warranty, and that the sale was made on the Lord’s day. The parties made an 
agreement for the sale and purchase of hogs on Sunday, at a certain price, and the 
vendor, the plaintiff (according to the defendants’ evidence), specially warranted 
them to be healthy. The pigs were marked the same day. ‘* One of the defend- 
ants came on Monday, and at his request one of the marked pigs was changed for 
one not marked, out of the drove. No price was named on Monday ; and the par- 
ties were not agreed as to whether any thing was then said about the terms of pay- 
ment.” They were afterwards delivered on Monday, by a servant of the plaintiff. 

The jury were instructed inter alia * that neither a price fixed on Sunday, nor 
a warranty made on that day, would form part of any contract which could sup- 
port an action; but that they were to consider whether the facts in proof’ satis- 
fied them that a sale was made on Monday, and for that purpose they were to 
consider all the circumstances, including the delivery of the pigs by the plaintiff 
and the acceptance of them by the defendants, and would determine whether 
such delivery and acceptance were understood by the parties as a delivery and 
acceptance of goods sold, and which were to be paid for. If they found that it 
was understood by the parties that the pigs were bought, then the plaintiff was en- 
titled to recover the actual market value of the pigs at the time of such sale, 
without any reference to the price named or fixed on Sunday.” As we read these 
instructions, the jury were not forbidden to consider the conversation on Sunday 
for the purpose of arriving at the conclusion that the parties intended a sale on 
Monday ; and were told in ambiguous language that if they found that the par- 
ties understood that there was a sale, even on the terms mentioned on Sunday, 
then they would find that there was a sale on other terms, viz.: without a war- 
ranty and for a different price! The conversation on Sunday was only excluded 
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as a ground of defence. But it was one of the ‘facts in proof,” and the one 
which most powerfully led to the conclusion ‘‘ that it was understood by the par- 
ties that the pigs were bought.” 

There were three instructions possible for which something could be said, either 
that the jury could not consider the evidence for any purpose ; or, if they were 
allowed to consider it, that they might consider it as incorporated into the Mon- 
day’s bargain; or that they might consider it as rebutting the inference of an 
undertaking to pay a reasonable price without warranty which might otherwise 
be drawn from the delivery on Monday. We think nothing can be said in favor 
of allowing them to consider it for the purpose of finding that a bargain was in- 
tended, but not for the purpose of finding what that bargain was. 

In delivering the opinion of the court, overruling exceptions taken by the de- 
fendant, Chapman, C. J., says: ‘* the jury must have found that on Monday the 
pigs were delivered by the plaintiff, and accepted by the defendants, with the pur- 
pose that they should be sold and paid for. This would constitute a sale ; and if 
nothing was said about the price, the law would imply a fair price. . . . The 
contract derived all its validity from the transactions of Monday; and if the de- 
fendants, on that day, omitted to make stipulations that they would otherwise have 
made, because they relied on the illegal acts of the preceding day, it was their 
own folly to do so. The jury were correctly instructed that no valid sale could 
be made on Sunday ; nor could any contract made on Sunday be ratified on Mon- 
day so as to be valid or effectual; and that neither a price fixed on Sunday nor 
a warranty made on that day would form any paet of a contract which would 
support an action.” 

The court seem to us to err in considering the transaction of Monday as an 
attempted ratification of a void contract. 

It has another aspect. Assuming the defendant’s evidence to be true, as we 
must for purposes of argument, the sale on Monday was made on certain terms 
on which the minds of the parties then met. The defendant did not, and was not 
understood to promise to pay absolutely, but only on condition the hogs were 
sound. If the parties had agreed in their testimony, the plaintiff would have admit- 
ted that he so understood the defendant’s promise. There was a continuing in- 
tention manifested by a conversation on Sunday, it is true, and not binding then, 
as it would probably not have been on any other day, on account of the Statute 
of Frauds, but which the parties still entertained and carried out on Monday, as 
they lawfully might. It surely would not have been necessary for the parties to 
repeat the conversation of the preceding day if it had been expressly referred to 
as the basis of the sale, any more than to repeat the terms of an offer made on 
Sunday and accepted the next day; and they might refer to and incorporate the 
conversation as well by acts as by words. This, which seems to us the true view 
of the case, was excluded by the instructions to the jury. But if it is wrong, it 
seems monstrous to make a man perform a contract which he never made and 
never was understood to make, and that unless the Sunday conversation was en- 
tirely excluded from the consideration of the jury, and in the alternative of the 
conversation not being admissible to show what the contract was, it was at 
least admissible to show what it was not, and that for this purpose unless the evi- 
dence was excluded altogether, or allowed its full effect, an instruction asked for 
should have been given, to the effect that if the jury believed that the delivery 
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and acceptance on Monday were made only in pursuance of the terms agreed on 
on Sunday, such delivery and acceptance would not be evidence of a sale on 
Monday. In other words, if the jury believed that, they should have been told 
cither that there was a sale on the terms of Sunday, or no sale at all. In fact, as 
we have said, they must have considered the evidence in finding that a bargain 
was intended, and then were forbidden to consider it in finding what bargain was 
intended. 

Donnell v. The Starlight, p. 227, upholds the jurisdiction of the courts of a 
state to enforce liens created by its laws, for labor and materials furnished in 
constructing or repairing domestic vessels, citing Zhe Belfast, 7 Wall. 624, 
where a dictum te that effect will be found on p. 645. This dictum has recently 
been confined in New York to cases where the contract as well as the lien is not 
maritime. Brookman v. Hamill, 43 N.Y. 554, 560; Sheppard v. Steele, ib. 52. 

In Kyle vy. Kavanagh, p. 356, it was held that under an agreement to sell and 
convey land with a good title, the purchaser is not entitled to a warranty deed; a 
point which has been a good deal mooted. In Simonds v. Simonds, p. 572, a 
special statute of the state of Maine, authorizing the Supreme Judicial Court 
of that state, in its diseretion, to decree a divorce between individuals named, 
was held unconstitutional, as granting a special indulgence by way of exemption 
from the general law. 

We have taken these cases almost at random, as there are too many of interest 
for us to be able to notice all. 


al Treatise on the Common and Civil Law, as embraced in the Jurisprudence of the 


United States. By Wm. Arcuer Cocke. New York: Baker, Voorhis, & 
Co. 1871. 


Tue author of this essay is an admirer of the civil law, and has endeavored 
to prove the necessity of the study of this system of law in this country, by show- 
ing that to a certain extent it has been incorporated into the jurisprudence of the 
United States. We have read this book with care, and while there can be no 
question that a knowledge of the civil law is very desirable, we are constrained 
to say that this book so abounds in errors in its statements of the law of this 
country as it exists to-day, that a student would derive more harm than good 
from its perusal. 

On p. 22 is a statement to the effect that the power of the father to bind 
his son, and the power of the states to bind out indigent minors, have all been 
abrogated by the thirteenth amendment to the Constitution of the United States. 
The case of Jn re Turner, 2 Am. Law Rey. 350, is referred to, and the case is 
given at length on p. 199. On p. 202, it is said that ‘* Unless the State laws in 
reference to apprentices are remodelled, and minors allowed to give their consent 
by written obligations, it is difficult to perceive the binding force of any laws now 
prevailing on this subject.” What may be decided on this point it is impossible 
to say. The principle that the makers of the Constitution builded better than 
they knew, is not unfamiliar in political addresses; but we object to the applica- 
tion of the principle to the recent amendments. Suffice it to say that it has not 
yet been held that the apprentice laws are abrogated. In the case cited, the act 
of Maryland was simply an attempt to perpetuate slavery. It differed in every 
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respect from the act relating to white apprentices. Chief Justice Chase rightly 
characterized the ‘ alleged apprenticeship ” as ‘‘ involuntary servitude.” 

On pp. 27 and 31 the common law of the states of this country is said to 
be founded upon the common and statute law of England down to the fourth of 
July, 1776. It is, however, well settled that, instead of 1776, we should read 
the date of the emigration to this country of the persons who were the founders 
of the respective colonies. 

On p. 87 we are told that ‘‘There is a familiar saying, that in criminal 
cases, ‘ the jury are the judges of the law as well as of the fact.’ It is elegantly 
expressed in the maxim, Ad questionem facti non respondent judices, ad questio- 
nem legis non respondent juratores.” As this maxim has usually been cited to 
show that juries are not judges of the law, we fear that Mr. Cocke overlooked the 
force of the word non. 

On p. 120 it is said that jurisdiction has always been exercised in admi- 
ralty in this country, where the law of the state gives a lien in the case of sup- 
plies or repairs furnished in the home ports. But as this has not been the law 
since May 1, 1859, a student might be misled. 

On p. 125 we expected to find some notice of the fact that the Act of 1845, 
¢. 20, extending the jurisdiction of the district courts to certain cases upon the 
lakes and navigable waters connecting the same, had been almost entirely done 
away with by the decision of the Supreme Court of the United States in The 
Eagle, 8 Wallace, 15. This expectation was not realized. We also find no 
mention of the Act of 1851, limiting the liability of ship-owners, although this act 
is based very distinctly upon the principles of the civil law. We regret that 
the book has no table of cases, and that the title on the back, ‘‘ Cocke’s Common 
and Civil Law Practice in the United States Courts,” is so clearly a misnomer. 


A Selection of Cases on the Law of Contracts. With References and Citations. By 
C. C. LanGpett, Dane Professor of Law in Harvard University. Prepared 
for use as a text-book in Harvard Law School. Boston: Little, Brown, & Co. 
1871. 8vo. pp. xvi, 1022. ; 

WE have already expressed our very high opinion of this selection in noticing 
the first part (5 Am. Law Rey. 539). Further reflection and examination have 
confirmed us in our estimate. It must be remembered that the work is intended 
for use as a text-book, as is stated on the title-page; and that, therefore, head- 
notes and other conveniences in a book for general reference are purposely 
omitted, in order to make the student find out the principle and trace the con- 
nection between case and case for himself. Even the index is very different 
from that to which the profession are accustomed. There is nothing of what the 
codifiers of the United States Statutes call the ‘manual method.” A contract 
concerning coal is not indexed under the head Coal, nor even under the popular 
name of the contract, as Charter-party or Insurance. The caves are referred to 
under the general principle of the law of contracts, which they illustrate, and this 
ought to be enough for lawyers. As is observed in the preface, ‘‘ the number of 
fundamental legal doctrines is much less than is commonly supposed; the many 
different guises in which the same doctrine is constantly making its appearance, 
and the great extent to which legal treatises are a repetition of each other, being 
the cause of much misapprehension.” If the present generation is to improve 
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upon the text-books of the last, as it easily may, it must work in the direction 
followed by Mr. Langdell by discarding popular and adopting legal distinctions, 

We do not agree with him, however, in his seemingly exclusive belief in the 
study of cases. We should not shut our eyes to a rapid and continuous view 
of the principles deduced from them, And this can only be got in the text- 
books. The popular prejudice that a case lawyer is apt to want breadth, has 
something in it, although it is certain that the opposite danger is more to be 
feared now-a-days in America. Moreover, to put a beginner upon the cases 
without aid or introduction, seems to unnecessarily increase difficulties which he 
is sure to find great enough, however assisted. We think he would find the 
present work a pretty tough piéce de résistance without a text-book or the assist- 
ance of an instructor. The students of the Harvard Law School are to be con- 


gratulated that they have the aid of Mr. Langdell’s learning and remarkable 
powers in their task. 


Reports of Cases argued and determined in the District Courts of the United 
States within the Second Circuit. By Roserr D. Benepicr. Vol. IIL. 
New York: Baker, Voorhis, & Co. 1871. 

Tus volume brings the decisions of the district courts, within the second 
circuit, down to the end of 1869. Among the important cases we notice the 

following : — 

In The Matter of Newman, p. 20, the court considered the question what are 
proper books of account to be kept by a merchant or tradesman, in order that he 
may be entitled to his discharge in bankruptcy. 

In The Matter of the Kerosene Oil Company, p. 35, it was held that a bank- 
ruptey court has jurisdiction to restrain parties who are proceeding in a state 
court, by action commenced after an adjudication in bankruptcy, to enforce a 
mortgage upon property in the possession of the assignee in bankruptcy, which 
mortgage the assignee claims is void. 

In The United States v. Baker, p. 68, a motion was made to set aside the ver- 
dict in a criminal case, on the ground that one of the jurors was deaf, and did 
not and could not hear the evidence, and that the defendant was ignorant of the 
fact when the jury were empanelled. Held, that this being a cause of challenge 
before verdict, could not be availed of afterwards. 

It was held, In the Matter of the People’s Mail Steamship Co., p. 226, that 
after a vessel has been taken possession of as the property of a bankrupt, a suit 
in rem in Admiralty to recover damages for a collision which occurred before the 
adjudication in bankruptcy, will not be allowed to proceed. 

In the Matter of De Puy, p. 307, decides that a pardon granted by the Pres- 
ident of the United States does not take effect until delivery, and that, where the 
prisoner is in the custody of a state official, a delivery to the United States mar- 
shal is not a delivery to the prisoner, and that the pardon may be recalled while 
in the marshal’s hands, 

It was held in The Walkyrien, p. 394, that, where supplies are furnished in 
New York to a vessel carrying a British flag, and hailing from a British port, to 
enable her to proceed to another port, the fact that her owner lived in New York 
will not entitle him to claim that the vessel is a domestic vessel. 

In The Avid, p. 434, costs were not allowed for illegible depositions. 
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In The Russia, p. 471, a British steamer came into collision with an Austrian 
ship in the harbor of New York. Objection was made to the jurisdiction of the 
court on the ground that both vessels belonged to foreigners; but Judge Blatch- 
ford, in a well-considered opinion, sustained the jurisdiction. 

In The City of Norwich, p. 575, a steamer and a sailing vessel came into col- 
lision through the fault of those on the steamer. A large hole was made in the 
steamer’s side, and the water rushed in. When it reached the furnaces flames 
burst out, and the steamer caught fire and sank. Suits were brought against the 
steamer by the owners of goods on board. Some of the cargo was shipped on 
simple receipts, and some on bills of lading, containing the clause ‘* Dangers of 
the seas, fire, water, breakage, leakage, and al] other accidents excepted.” Held, 
that the steamer was liable, the collision being caused by her negligence, and the 
fire being a mere incident of the collision. It was also held that the owners of 
the vessel could not for the same reason avail themselves of the act of Congress 
of 1851, by which owners are not liable for loss by fire. 


The Law of Estoppel. By Henry M. Herman. Albany: W.C. Little. 1871. 


Tue evils of immature authorship and premature publication receive too many 
illustrations in the preparation of law treatises at the present day. We wish that 
more would-be authors could listen to 


“This saving counsel: keep your piece nine years ;” 


and that the wholesome processes of digestion and assimilation more often pre- 
ceded publication in the production of text-books. As a rule, the process is 
reversed, and whenever a ‘* want” is felt for a treatise on a new topic, a book is 
rapidly concocted, thrown upon the market, and bought because it is the only 


treatise on the subject; and when, if ever, the really good book thereon makes its 
appearance, the market is found to have been forestalled, or the profession pays 
twice for the same subject-matter. 

That a ‘* want” exists for a work on the law of estoppel we admit. But the 
way in which that want has been supplied by Mr. Herman is open to serious 
comment. The marks of imperfect preparation and careless and hasty execution 
are visible everywhere. But the work is obnoxious to even graver charges. The 
author has not scrupled to appropriate freely the labors of others, not in adopt- 
ing their conclusions or following their order of treatment merely ; but by taking 
page after page from their texts, without a word of acknowledgment, or even a 
reference or quotation mark. 

Thus, for example, take Chapter XIII. of Mr. Herman’s book. We find upon 
a cursory examination, that of the thirty-eight sections, covering thirty-three 
pages which it contains, no less than thirteen sections are taken bodily, verbatim 
et literatim, from the last American edition of Smith's Leading Cases; of seven 
more sections the greater part is directly copied from the same work; of five 
more sections the bulk is in the same way from Washburn on Real Property ; 
and eleven lines of another section from Greenleaf on Evidence. The copy 
is so exact that miscitations are copied literally as they stand. In none of the 
passages is there the least intimation to show from what source they are taken, or 
that the whole is not original with—the compiler, shall we call him? The whole 
amounts to about eighteen pages of the thirty-three. How much of the rest of 


856 BOOK NOTICES. 


the chapter, or indeed of the volume itself, is Mr. Herman’s original work, we do 
not venture to say. We selected this chapter for examination without any pre- 
vious knowledge of its character, and if it is not a fair sample of the whole book, 
the burden is on Mr. Herman to show it. If it is in any degree such a sample, 
a reclamation of property should be made, — 


“ Moveat cornicula risum 
Furtivis nudata coloribus.”’ 


It would at least have been gratifying to have had the assistance of quotation 
marks to show where Herman ended, and Washburn, Smith, or Hare begun. But 
Mr. Herman has not left us wholly in the dark. Certain peculiarities of style 
and statement clearly indicate the parentage of more than one passage, and 
enable us to distinguish the “ original” from the ‘‘ borrowed” matter. Thus on 
p. 359 we learn that ‘the foundation of estoppels upon the old adage ‘that 
the truth is not to be spoken at all times,’ is a harsh one.” What is a ‘* harsh 
foundation”? But we waive this questiom of style to congratulate the profession 
on this gem of legal lore contained in the discovery of the source of estoppels in 
the somewhat trite apothegm quoted. A little further on we are told that, ‘as 
between landlord and tenant, the estoppel is designed as a shield for the protec- 
tion of the former, but not a sword for the destruction of the latter. The lessee 
is, therefore [the italics are ours], estopped,” &c. We have met this shield and 
sword before: we may say often before; but we must be pardoned if we fail to 
see how they apply. We see the shield clearly. But how about the sword? 
And why because of the shield and sword is the tenant therefore estopped? We 
are ourselves unable to grasp the logical sequence. Page 313, it is said, ** The 
rule that the interest when it accrues feeds the estoppel, and that an after-acquired 
interest inures to the benefit of the grantee, is peculiarly applicable [to what?]; 
and, in fact, is one of the two modes under the old civil law where an estate 
actually passed by estoppel.” We presume the author means ‘‘ old common 
law,” and knows the difference between that and the civil law; but are somewhat 
shaken in this confidence by finding it said in § 257, ‘‘ There were two classes of 
cases in which an estate actually passed by estoppel under the old civil law. The 
first was ... where a feoffment,” &c. 

Page 314, our author says: ‘‘It [a lease] passes only what he has who makes 
it, while if it is wrongful, as by feoffment, fine, and the like,” &c. A lease for 
years in either of these modes would be novel certainly, even if not ‘* wrongful.” 
Page 31, we are informed that ‘‘a plaintiff is precluded from regaining his mis- 
takes and omissions,” &e. We cannot feel that the law of estoppel can be 
charged with harshness here, but rather with kindness, in preventing the recap- 
tion of such a damnosa hereditas. Page 318, we read: ‘* The estoppel of a lease 
grows out of an implied contract that the lessor [lessee] should be bound until 
... evicted, as if the lessor had title whether he had it or not.” This perspicuous 
statement is moreover wholly out of place here, Chapter XIII. being expressly 
devoted to a discussion of tenant’s estoppel. We could multiply instances abun- 
dantly, but these must suffice. 

In his disposition, moreover, of his borrowed matter, Mr. Herman has been by 
no means fortunate ; for, by his failure to digest what he has taken, his book is 
filled with “ vain repetitions” to the last degree. Thus, § 296 begins: ‘* Leases 
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become operative by way of estoppel where a lessor at the time of making the 
lease has no estate in the subject-matter of the lease. In order that an estoppel 
can [? may] operate upon a lease of this [? what] kind, it must be by indenture, 
thus becoming the act of both parties, in order that the estoppel may be mutual. 
Mutuality is a necessary ingredient of an estoppel,” &c. On the next page, 
§ 298, we are told: ‘ Estoppels apply to leases for years with greater force than 
to deeds poll. [We had just learned that they did not apply to deeds poll at all. 
What, too, is meant by leases as distinguished from deeds poll? Does Mr. Her- 
man regard ‘lease’ as synonymous with indenture?] Thus, if a person execute 
an indenture,” &e. ; and so on for eight more lines. On the next page in the same 
section the same proposition is given in extenso occupying nine lines; of § 299, 
next following, twenty-two out of twenty-four lines are taken up with a fresh 
repetition of the same proposition, with more words, but not a single new state- 
ment; and a fifth exposition meets us at the beginning of § 300. But five identi- 
cal propositions do not suffice. The rule is again stated four times more in the 
course of the four following pages. In like manner the rule, that if an interest 
passes no estoppel arises, is repeated six times in eight pages in the course of 
the same chapter. And a like comment applies to a greater or less extent 
throughout the book. But these are not all the evils of indiscriminate appropri- 
ation. The passages so carelessly thrown together form a motley mosaic, with 
frequent conflict and contradictions, of all of which our author seems unconscious. 
Thus, for example, § 357 opens with the passage taken (unacknowledged) from 
Greenleaf, ascribing the origin of tenants’ estoppel to the feudal law. Then 
Judge Dampier is quoted assigning the origin of the rule to the close of the 
eighteenth century. Immediately following is our author’s conclusion that the 
rule had ‘no foundation in the old common law,” &c.; while § 358 begins: 
“Though the origin of this rule is involved in some obscurity, it is traceable to 
feudal tenures,” &c., for which Smith, Landl. & T. is referred to as authority. 
The clearness of the text is not enhanced by the author’s mode of using quotation 
marks. Of course there are none for the passage borrowed from Greenleaf ; while 
Dampier, J., is credited with the intelligible remark, ‘‘ It has been ruled often,” 
the rest of his language not being in any way indicated; leaving it quite doubtful 
where he ends and Mr. Herman begins. Here, then, are Greenleaf and Smith's 
editor holding one view, and Dampier, J., and Mr. Herman an exactly opposite 
one; and all peaceably together, as if perfectly in harmony. ‘* Which is Daniel, 
and which is the lion?” We can only “ pay our money and take our choice.” 
It will not increase the value of the text to learn that Smith’s work is not 
authority for the point to which it is cited; but that most of § 358 having been 
clumsily borrowed from 1 Washb. Real Prop. § 56-57 with the notes, these last 
were misplaced, and Smith’s treatise, cited by Prof. Washburn to the ‘‘ obscurity ” 
of the rule, is made to stand sponsor to its feudal origin, which it expressly con- 
troverts. 

The marks of careless haste appear quite as clearly in the minor details of the 
book. That its proof was ever read by the author we cannot believe. It 
abounds with grammatical and typographical errors. Thus, on p. 313, the 
words ‘ it,” ‘‘ less,” and ‘‘is,” are omitted in the compass of four lines, to the 
total confusion of the sense. On p. 136 we have, ‘* The question naturally rises, 
and to be considered is,” &e.; and, ‘‘ It was in a highly interesting case . . . 
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been held that,” &e. On p. 138, ‘‘ This is on the ground of the lex loci, it ig 
strange that it should be so when,” &.; p. 169, ‘* His judgments are final 
and conclusive since it is in the nature of a judgment in rem”; p. 25, “The 
ancient system of pleading [which] was more conclusive ... . has been con- 
demned,” &c.; p. 26, ** The record of a former writ . . . it cannot be given 
in evidence.” On p. 25 the insertion of the word ‘ that,” the use of “oi” 
for ‘‘or,” and the mispunctuation make unintelligible nonsense of a whole 
sentence. We are constantly favored with choice bits of Latinity, such as rem 
judicatum (repeated at least five times), rei judicata (at least three), ali- 
cur, possodentur, statuin, afficial, as portateo, and the like; and such citations 
as ‘* Howard, 333,” “14 T. R. 590,” “26 M. & R. 729,” ** Greenl. Ev.,” “4 
McLean,” are found at every step to cheer the progress of the legal student, 
These things are slight in themselves, but speaking proof of the way in which the 
book was made. 

We have not ** set down aught in malice;” but we have, in the discharge of 
our plain duty to the legal profession, as little been willing to ‘* extenuate ” what 
is manifestly wrong, and we cannot fairly commend Mr. Herman’s book to our 
brethren of the bar. 


Reports of Cases argued and determined in the Supreme Court of the State of 
New York. By Axsranam Lansinc. Vol. III. New York: Banks & 
Brothers. 1871. 


Mr. LansmneG continues to walk in the path he chose on beginning his 
labors. We can only repeat the words of praise we gave him in noticing his last 
volume. In Commercial Bank v. Varnum, p. 86, a member of a firm of nota- 
ries presented a draft, which was not honored, but he made the protest in the 
name of his partner, simply noting his own initials on the face of the draft. 
Held, that it was official misconduct for which under the statute an action lay by 
the holder of the draft. Peck v. Lake, p. 136, decides that when a witness 
refreshes his memory from a memorandum, the other side have a right to inspect 
it, and to cross-examine from it. Fernan v. Doubleday, p. 216, was a suit 
against an indorser of a note. Defendant proved a usurious agreement by plain- 
tiff to give time to the maker, which agreement was never performed. Held, no 
defence. In Bullis v. Montgomery, p. 255, the court considered itself bound by 
Jones v. East Society of Rochester, 21 Barb. 161, and therefore held that the 
declarations of an assignor made before an assignment for the benefit of creditors 
were not admissible to affect the rights of the assignee. Bradley v. Mutual 
Benefit Life Ins Co., p. 341, was an action on another policy on the life of Cluff, 
identical in terms with the one sued on in 13 All. 308 (Cluj v. Mutual Benefit 
Life Ins. Co.). Cluff, it will be remembered, having met his debtor driving, and de- 
manded payment of his debt in vain, declared that he would take the debtor’s horses, 
and, having unhitched them, was shot dead by the debtor. A clause contained in 
his policies made the same void in case he should die in the known violation of 
any law of any country. The Supreme Court of Massachusetts limited such a 
violation to a criminal act, but here the court construes the exception to cover 
any violation which would naturally lead to a conflict dangerous to the life of the 
insured. In McLean vy. Republic Fire Ins. Co., p. 421, defendant wrote to its 
agent, ‘* Please cancel” plaintiff's policy, ‘or get two per cent.” The agent 
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gave plaintiff a few days’ time in which to get insured elsewhere, during which 
time the property insured was destroyed. Company held liable. 

The volume contains a table of cases cited, and we are glad to notice the 
insertion of a few briefs. 


A Collection of Leading Cases on the Law of Elections in the United States ; with 
Notes and References to the latest Authorities. By Frepericx C. BricHtTry. 
Philadelphia: Kay & Brother. 1871. 


Mr. Brieutry has done the profession a great service in making this collec- 
tion of cases. No similar collection has ever been made on this side of the 
Atlantic. That there is a great deal of law, good and bad, on the subject of 
elections, no one who has ever interested himself in a contested seat, or a dis- 
puted return, will be inclined to deny. But it is scattered through the reports, 
in such a way as to make it quite inaccessible, unless public-spirited authors like 
Mr. Brightly come to the rescue. 

But the volume before us has an aim of a more public character than that of 
lightening the labors of the profession, and that is ‘‘ to call public attention to 
what the author sincerely believes to be the greatest vice in our political system, 
the delegation of discretionary powers, in political cases, to an elective judi- 
ciary, holding by a limited tenure.” He has used the reported cases to illustrate 
this evil; and, as he very justly observes, ‘‘ the difference in the character of the 
older decisions, made by independent judges, and the recent ones” . . . “‘ cannot 
fail to strike the mind of any reflecting man.” Indeed, we should say it was so 
sure to strike the mind of a reflecting man, that Mr. Brightly need not have 
pointed the moral quite so often as he does in his notes. Sarcastic allusions to 
‘the dear people ” and to ‘‘ the citizens of what is claimed to be a free country” 
are out of place in a law-book, even when it is a collection of political cases. 

To turn to a few of the cases: the first in the book is that of Rice v. Foster, 
p. 3, decided by the Court of Errors and Appeals of Delaware, in 1847 (4 Har- 
rington, 479), in which it was held that a law passed by the Delaware legisla- 
ture authorizing the people in their several counties to decide by ballot whether 
the retailing of intoxicating liquors should be permitted among them, was uncon- 
stitutional, null, and void. Capen v. Foster, p. 51 (12 Pickering, 485), was a 
case in which the Supreme Court of Massachusetts decided that a statute requir- 
ing that previous to an election the qualifications of voters should be proved, 
and their names placed in a register, was not to be regarded as prescribing new 
and extra-constitutional qualifications, but was only a reasonable regulation 
which the legislature had perfect authority to make. Ex parte McIllwee (United 

States Circuit Court for West Virginia, Bond, J., September, 1870), is a case 
which holds that the Act of May 31, 1870 (16 Stats. at Large, 140), does not in- 
terfere with the State qualifications of voters in the several States, except when 
such qualifications are founded upon distinctions of race, color, or previous condi- 
tion of servitude. In Chadwick v. Melvin, p. 251 (unreported), the Supreme 
Court of Pennsylvania decided, at the March Term, 1871, that an election held, 
without necessity, at a different place from that designated by law, is of no 
validity. The head-note to Commonwealth v. Conyngham, p. 685 (Supreme 
Court of Pennsylvania, 3 Brewster, 214), is as follows : — 
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The constitution having provided that judges shall be elective by the people, it 
is not in the power of the legislature to create a new court, within part of the terri- 
torial jurisdiction of an old one, and to provide that the judge of the old court shall 
hold the new one ; the judge of the new court must be chosen by the people of his 
district. 


But it is useless to attempt to select cases; all the decisions in the book are of 
importance, and are increased in value by the author’s notes. There is an 
appendix containing some remarks on cumulative voting, by the Hon. Charles 
R. Buckalew, which might better have been circulated as an independent tract. 


The American Conveyancer: containing a large variety of Legal Forms and In- 
struments in use throughout the United States. Together with Forms and Diree- 
tions for Applicants under the Patent Laws of the United States. By Grorcr 
T. Curtis. Second edition. Revised, corrected, and enlarged, with an ap- 
pendix of useful tables. By Marx H. Durern, Counsellor-at-Law. Boston: 
Little, Brown, & Co. 1871. 


Tue first edition of Mr. Curtis’s work was published in 1839. It has always 
had a good reputation with conveyancers, who will no doubt welcome the present 
edition. The profession generally will also find it of value, for the ‘* large variety 
of legal forms and instruments” which it contains, relate to many branches be- 
sides conveyancing. Mr. Durgin’s changes and additions, to quote from the 
preface, are only such ‘‘ as seemed needful to adapt the book to the usage of the 
present times. To this end every form in the old edition has been carefully 
examined with reference to its fitness for the purposes intended, and changes in 
the phraseology of many of the forms made, and additional forms inserted, where 
they seemed necessary. Many forms in the old edition, which have become obso- 
lete in use, have been entirely omitted, while some others, almost as obsolete, have 
been, for various reasons, retained.” 


Reports of Cases arising under Letters Patent for Inventions determined in the 
Circuit Courts of the United States. By Samuet S. Fisner, Counsellor-at-Law, 
Second edition. Vol. III. Cincinnati: Robert Clarke & Co. 1871. 


WE are glad to see, from the title-page of the volume before us, that a second 
edition of this series of reports is, as we always supposed it would be, de- 
manded by the profession. We have already reviewed so elaborately the 
earlier volumes (vid. 2 Am. Law Rev. 534, 728), that it is unrecessary for us 
now to repeat our reasons for considering Fisher's ‘* Patent Cases” a~ invaluable 
addition to the legal literature of the country. 

The third volume brings us down to November, 1869, and also includes a few 
earlier cases between the years 1840 and 1859. Of charges and opinions there 
are: — 


On the First Circuit: one by Judge Clifford, two by Judge Pitman, three by Judge 
Lowell, and one by Judge Clark. 

On the Second Circuit: six by Judge Nelson, two by Judge Ingersoll, one by 
Judge Hall, ten by Judge Shipman, one by Judge Benedict, and twenty by Judge 
Blatchford. 

On the Third Circuit: four by Judge Grier, three by Judge Cadwalader, and one 
by Judge Field. 
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On the Fourth Circuit: two by Judge Taney, two by Judge Giles, one by Judge 
Cartter, one by Judge Olin, and one by Judge Jackson. 

On the Sixth Circuit: two by Judge Swayne, nine by Judge Leavitt, one by 
Judge Ballard, one by Judge Withey, and two by Judge Sherman. 
On the Seventh Circuit: four by Judge Drummond, and two by Judge McDonald. 
On the Ninth Circuit: one by Judge Field. 


The Western Jurist. For October, November, and December, 1871. 


The American Law Register. For October, November, and December, 1871. 


The American Law Times. 
The United States Jurist. Washington, D. C. 
The Internal Revenue Record and Customs Journal. New York. 
The National Bankruptcy Register. New York. 


The Insurance Law Journal. For September, 1871. 

Tue prospectus of this magazine announces that it ‘* will be devoted to insur- 
ance law, and the interest of insurance generally.” It is to contain each month ; 
two or three articles upon legal subjects; and during the year will give a digest 
of ‘every insurance case decided in the United States Supreme Court, and in | 
the State Supreme Courts, with a report in fyll of the most important cases.” 
The most important cases in the Circuit Court and in foreign countries are also 
to be noticed, and the acts of the State legislatures passed since January 1, ‘ 
1871, ‘‘ affecting the insurance laws,” will also be published. The Journal 
will discuss, moreover, ‘‘ the means of securing the passage of such laws as 
the expansion and interests of insurance and the protection of the public may 
require, and of preventing unwise and adverse legislation.” In short, this publi- 
cation is not only to devote itself to the law of the subject, but to insurance 
generally, and is intended for insurance men no less than for lawyers. It is 
edited by Daniel T. Potter, and published by Baker & Voorhis, New York, ; 
and Hugh R. Hildreth, St. Louis. Judging by the first number, The Journal 
will be useful to all lawyers interested in insurance. There is no publication 
which covers the same ground. The prospectus, however, promises apparently 
too much. The “two or three leading articles upon legal subjects” promised 
for each month are not to be found in the first number. 


The Pacific Law Reporter. San Francisco. 
The Albany Law Journal. 
The Chicago Legal News. 
The Illinois Legal Directory. 
The Indiana Legal Register. 
Tuis is a new quarterly publication, published at Lafayette, Indiana. The 
first number contains a list of the practising lawyers of Indiana, one or two 


cases, abstracts of Indiana Supreme Court decisions, and other information of 
local value. 
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The Legal Gazette. Philadelphia. 
The Legal Intelligencer. Philadelphia. 
The Legal Opinion. Harrisburg, Pa. 


The Pittsburg Legal Journal. 


The New York Daily Transcript. 


The Lower Canada Jurist. (Collection de Décisions du Bas-Canada.) For 
August, September, October, and November, 1871. 


The Canada Law Journal. Toronto. For September, October, and Novem- 
ber, 1871. 


The Local Courts’ and Municipal Gazette. Toronto. 


La Revue Critique de Législation et de Jurisprudence du Canada. 


WE have received the October number of this new quarterly, published by 
Dawson Brothers, Montreal. The articles are, for the most part, in English. 
Each number contains about one hundred and twenty pages. The contents of 
the October number are as follows : — 


“The History and Success of Law Reform through the Agency of Legislation in the 
United States,” by Hon. Isaac F. Redfield. ‘ De I’Inéxécution des Obligations,” by 
F. Langelier. ‘“ Deeds of Composition,” by Wm. H. Kerr. “ Wills and Intestacy,” 
by Hon. J. H. Gray. “ Constitutional Law — Church and State,” by D. Girouard. 
“The Election Laws,” by Hon. J. H. Gray. “Legal Ethics,” by Wm. H. Kerr. 
“ The Queen v. Coote,” by Wm. H. Kerr. “ Digest of Recent Decisions.” 


The Law Magazine and Law Review. For November, 1871. 


Tue November number of the ‘‘ Law Magazine” contains the following 
articles : — 


I. “The Co-operative Societies’ Act of 1871.” II. “ Reg. vy. Child Setting fire to 
goods in a dwelling-house.” III. “ Notes to Saunders’s Reports,” by Williams. 
IV. “The Law of Pawn-broking.” V. “The House of Lords.” VI. “Legal Edv- 
cation.” VII. “ The Statute of Frauds” (an interesting review of Mr. Throop’s trea- 
tise). VIII. “Nationality and Domicil under the Conflict of Laws.” IX. “The 
late Right Honourable Sir John Rolt.” X. “ Local Courts and the Bounds of their 
Jurisdiction.” The usual “ Notices of New Books,” “ Events of the Quarter,” and 
“Necrology ” complete the number. 


The Law Times. London. 
The Solicitors’ Journal and Reporter. 


LIST OF NEW LAW BOOKS. 


A LIST OF LAW BOOKS PUBLISHED IN ENGLAND AND 
AMERICA SINCE OCTOBER, 1871. 


American Leading Cases. Fifth Edition. By J. 1. C. Hare and J. W. Wallace. 2 
vols. 8vo, sheep, $15.00. T. & J. W. Johnson & Co., Philadelphia. 

American Reports. Vol. 2. 8vo, sheep, $6.00. John D. Parsons, Jr., Albany. 

Bliss on Life Insurance, with Chapters on Accident and Guarantee Insurance. 8vo, 
sheep, $7.50. Baker, Voorhis, & Co., New York. 

Brightly’s Leading Cases on Elections. A Collection of Leading Cases on the Law 
of Elections.in the United States, with Notes and References to the latest 
authorities. By F. C. Brightly. 8vo, sheep, $7.50. Kay & Brother, Phila- 
delphia. 

California. The General Laws of the State of California from 1864 to 1871, inclu- 
sive. Vol. 3. Being a Supplement to Hittell’s General Laws. 8vo, sheep, 
$8.00. A. L. Bancroft & Co., San Francisco. 

Chitty’s Treatise on the Law of Contracts. Ninth Edition. By J. A. Russell. 
Royal 8vo, 32s. Sweet, London. 

Crockers’ Notes on Common Forms. Second Edition. 8vo, sheep, $5.00. Little, 
Brown, & Co., Boston. 

Curtis’s American Conveyancer. Containing a large variety of Legal Forms and 
Instruments in use throughout the United States. Together with Forms and 
Directions for Applicants under the Patent Laws of the United States. By 
George T. Curtis. Second Edition. Revised, corrected, and enlarged, with an 
Appendix of Useful Tables. By Mark H. Durgin. 12mo, sheep, $2.25. Little, 
Brown, & Co., Boston. 

Daniell’s Chancery Practice. Fourth Edition. Pleading and Practice of the High 
Court of Chancery, Revised and Edited by Hon. J. C. Perkins, from the last 
English Edition. 3 vols. 8vo, $22.50. Little, Brown, & Co., Boston. 

English Chancery Reports. Edited by Hon. J. C. Perkins. De Gex, Macnaghten 
& Gordon. Vols. Il. and III. 8vo, sheep. The series to comprise 22 vols. 
Subscription price, $5.00 per vol. Little, Brown, & Co., Boston. 

Gaius. Gaii Institutionium Juris Civilis Commentarii Quatutor; or, Elements of 
Roman Law of Gaius. With a Translation and Commentary, by Edward 
Poste. 8vo, 16s. Macmillan & Co., Clarendon Press, Oxford. 

Gazzam’s American and English Bankruptcy Digest and Rules of Practice in United 
States Courts in Bankruptcy. 2 vols. 8vo, sheep, 315.00. W. C. Little & Co., 
Albany. 

Goldsmith’s Doctrine and Practice of Equity. Sixth Edition. Crown 8vo, 18s. 
Butterworth, London. ; 

Illinois Reports. Vol. 52. (Freeman.) 8vo, sheep, $5.50. Springfield. 

Kentucky Reports. Vol. 7. (Bush.) 8vo, sheep. J. P. Morton & Co., Louisville. 

Kerr on Injunctions. The Law and Practice of Injunctions in Equity. With exten- 
sive Notes and Additions from American Cases. By W. A. Herrick. 8vo, sheep, 
$7.50. Little, Brown, & Co., Boston. 
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Kerr on the Law of Fraud and Mistake. With Notes to American Cases. By O. F. 
Bump. 8yo, sheep, $6.00. Baker, Voorhis, & Co., New York. 

Langdell on Contracts. A Selection of Cases on the Law of Contracts with Refer- 
ences and Citations. By C.C. Langdell. 8vo, sheep, $7.50. Little, Brown, & 
Co., Boston. 

McMaster’s N. Y. Railroad Law (Annotated). 8vo, sheep, $4.00. Baker, Voorhis, 
& Co., New York. 

Maine Reports. Vol. 58. (Virgin.) 8vo, sheep, $5.00. Loring, Short, & Harmon, 
Portland. 

Maine Statutes. The Revised Statutes of the State of Maine, passed Jan. 25, 1871. 
8vo, sheep, $5.50. Bailey & Noyes, Portland. 

Massachusetts Reports. Vol. 103. (Browne.) 8vo, sheep, $5.50. H. O. Houghton 
& Co., Cambridge. 

Mississippi Reports. Vol. 43. (Morris.) 8vo, sheep, $7.50. Jackson. 

Missouri Reports. Vol. 47. (Post.) 8vo, sheep, $5.00. McKee, Fishback, & Co., 
St. Louis. 

Nevada Reports. Vol. 6. (Helm.) 8vo, sheep, $9.00. San Francisco. 

New York Code. The Code of Procedure of the State of New York as amended to 
1871, with Notes and Practice, Pleading and Evidence, Rules of Court fully 
annotated, a complete Table of Cases, and a full Index. By William Wait. 
8vo, sheep, $7.50. William Gould & Son, Albany. 

New York Reports. Vol. 44. (Hand.) 8vo, sheep, $3.50. Banks & Brothers, 
New York. 

New York Superior Court Reports. (Sweeney.) Vol. 2. 8vo, sheep, $7.00. Banks 
& Brothers, New York. 

North Carolina Reports. Vol. 65. (McCorkle.) 8vo, sheep, $8.00. James H. 
Moore, Raleigh. 

Oliver’s Practical Handbook of Shipping Law. Third Edition. (Post.) 8vo, 5s. 
Imray, London. 

Phillips’ Statutory Jurisdiction and Practice of the Supreme Court of the United 
States. 8vo, sheep, $5.00. W.H. & O. H. Morrison, Washington. 

Scott on the Intestate Laws of Pennsylvania. 8vo, sheep, $6.50. Kay & Brother, 
Philadelphia. 
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CALIFORNIA. 


Trape-Marks. —Unitep States Circurr Court. District of Califorma. 
The case of Moorman v. Hoge, decided in this court last October by SawyER 
J., settles a new and interesting question as to trade-marks. The plaintiffs are 
manufacturers of whiskey, which they put up in barrels of an unusual size and 
shape, designed by themselves, and made expressly for their use. For a long 
time no one else used such barrels, and the whiskey contained in them, made by 
the plaintiffs, acquired a high reputation. The defendants have lately been sell- 
ing whiskey in barrels of the same peculiar size and shape, though differently 
marked; and this bill was brought to restrain the alleged infringement of the 
plaintiffs’ trade-mark. The court, however, held that a barrel of peculiar form, 
dimensions, and capacity, irrespective of any marks or brands imposed upon, or 
connected with it, is not, and cannot become, a lawful trade-mark, or a substan- 
tive part of a lawful trade-mark, within the meaning of the act of Congress, 
and dismissed the bill. 


Inrormation. —Unirep States Circuit Court. District of 
California. —In the case of United States v. Waller, it was held by Freip and 
Sawyer JJ., that crimes not capital or otherwise infamous, may be prosecuted 
by information filed by the district attorney. 


CONNECTICUT. 


Unirep Srates Crrcurr Court. District of Connecticut. — The following 
decisions of interest were made by Wooprurr, Circuit Judge, at the Sep- 
tember Term : — 

Cornwall v. Cornwall. — A petition in involuntary bankruptcy cannot be sus- 
tained by one whose claim is barred by the Statute of Limitations of the State 
in which the petition is brought. , 

Inre Boston, Hartford, & Erie R.R. Co., in bankruptcy: Seth Adams's petition 
of review. A consolidated railroad corporation, existing under charters from several 
States, but having one name, one set of stockholders and officers, the same assets 
and the same creditors, if thrown into bankruptcy in one of these States, cannot 
be afterwards adjudicated a bankrupt on another petition, by another creditor, 
brought in another State and district. The court first acquiring jurisdiction 
ought to retain it exclusively, so far as an adjudication is concerned, and the assign- 
ment under the first adjudication will carry all the corporate assets into the hands 
of the assignees. ; 

In the same court, the question of the true boundary between New York and 
Connecticut which has long been in dispute, was lately considered in the case of 
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Keyser v. Coe, before Wooprurr and Surpman JJ. This was a bill to restrain 
a nuisance, which consisted of a manufactory of artificial manures on Goose 
Island, in Long Island Sound. The defendant pleaded to the jurisdiction that 
Goose Island was not within the district of Connecticut ; but the plea was over- 
ruled, the court finding on the evidence that the island belonged to Conneeticut, 
Mr. Justice SuipMan reviewed the whole question from the earliest times, in a 
learned and elaborate opinion; but as it cannot be understood without a map, 
and as the subject is of political rather than legal importance, we do no more 
than refer to it. It may be found at length in the * New York Transcript” of 
November 9th. 


DISTRICT OF COLUMBIA, 


Woman Surrrace. — Sara J. Spencer's Case. — This was an action brought 
in the Supreme Court cf the district against the Board of Registration, for refusing 
to register the plaintiff’s name, pursuant to the Statute of 1870 (16 Stats. at Large, 
140), in order that she might vote. We have received a copy of the arguments 
for the plaintiffs in this case and another raising the same question, and of the 
opinion of the court. Mr. Riddle, for the plaintiff, begins by disclaiming any 
intention of leaving ‘‘ the line of dry argument; the narrow and stony way of 
the law.” This promises well, but unhappily the learned counsel's feelings soon 
became too much for him, and it appears that, in order to secure his client’s legal 
rights, the ‘* twin dragons of prejudice and proscription must be thrust by, and 
the foundations on which they stand must be examined. We will go back to the 
genesis of things.” Having briefly disposed of the dragons, ‘‘ the pre-ordained 
order of things,” and other noisome beasts which interfered with his argument, 
Mr. Riddle proceeds to state, as his first proposition, that the right to vote is a 
natural right; in support of which he cites some thirty constitutions of various 
States, which we may suppose represent ‘the genesis of things” to the 
enlightened mind of the free American. 

The second branch of the plaintiff’s case, if not more unsound than the first, 
is more unsupported by authority. It is, ‘* that by the common law woman 
always possessed the right of suffrage ;” and the learned counsel affirms that he 
can show ‘* by several cases, by long usage, and general understanding, by prin- 
ciple and precedent, that the English woman both voted and held office ; and that 
not a single case . . . and but a single dictum exists to the contrary.” How any 
lawyer can make such a statement, in the face of Chorlton v. Lings, L. R. 4 C. 
P. 374, is truly amazing. A more inaccurate representation of the law, to put 
it politely, has perhaps never been made on any brief. 

The rest of the argument turns on the construction of the last two amendments 
to the Constitution, it being argued that the right of citizenship necessarily involves 
the right of suffrage, and that the provision forbidding the denial of suffrage by 
reason of race, color, or servile condition, is not to be construed to permit its denial 
for any other reason. Mr. Miller, on the same side, contended at great length 
for the same construction. Cartrer C. J. delivered the opinion of the court. 
He said in substance that women cannot vote by natural right or common law; 
that the constitutional amendments in question have given them the right of citi- 
zenship ; but that this does not make them voters, but only capable of becoming 
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voters; and that further express legislation, such as does not yet exist, is need- 
ful to confer on them the right of suffrage. Judgment for the defendants. 

An appeal has been taken to the Supreme Court of the United States. Any 
remarks on the decision would be premature, as the law will no doubt soon be 
settled by authority. 


GEORGIA. 


Unirep Srates Crrcurr Court. Northern District of Georgia. —Two 
important questions of constitutional law have lately been determined in this 
court. Lathrop v. Brown was an action on a promissory note. Defence, a 
State statute, by which it was enacted, that all debts due before a certain date 
should be taxed, and that payment of the taxes on them should be a condition 
precedent to recovery in any action on them by the creditor. Brapiey J., ina 
short opinion, declared the statute unconstitutional. 

French v. Tumlin was an action on a bond conditioned for the payment of a 
judgment recovered in a State court in November, 1861. ‘The defence was that 
the judgment was for the purchase-money of slaves, and therefore could not be 
enforced under the new constitution of Georgia, which provides that no court 
shall give judgment on or enforce any debt, the consideration of which was a 
slave or slaves, or the hire thereof. Enrskivxe J. delivered the opinion of the 
court, holding that this provision was repugnant to the Constitution of the United 
States, as regarded contracts valid when made; that judgments of the courts of 
Georgia during the war were valid so far as the courts had jurisdiction of the 


parties; and that, therefore, the judgment sued on was valid when entered, and 
could be enforced. 

The cases are reported at length in the ‘‘ Law Register” for October, and the 
notes added to them give some similar cases not elsewhere reported. 


ILLINOIS. 


Supreme Court. Waltham v. Kemper.—In this case a distinction was 
taken between the liability of cities and that of towns for injuries resulting from 
a defective highway, the court holding that a city, being a corporation, is always 
liable, unless in cases excepted by its charter; whereas a town, though a quasi 
corporation, is never liable to a civil action for neglect of duty, unless such action 
is given by statute. 


People vy. Turner. Habeas corpus. A statute provided that any child be- 
tween the ages of six and sixteen, who should be convicted of any crime pun- 
ishable by fine or imprisonment, or who should appear to be a vagrant, destitute 
of proper parental care, or to be growing up in idleness, mendicancy, ignorance, 
or vice, might be committed to the Reform School, until reformation, or arrival 
at the age of twenty-one years. Held, that the statute, so far as it authorized 
the detention of minors, except on conviction for crime, was unconstitutional ; 
and that as it did not appear by the warrant of commitment that the prisoner 
had been convicted of any crime, he was entitled to his discharge. Mr. Justice 
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prisoner with much emphasis. 
of home influences, has no freedom of action, is committed for an uncertain time, 
is branded as a prisoner, made subject to the will of others, and thus feels that he is 
made a slave. Nothing could more contribute to paralyze the youthful energies, 
crush all noble aspirations, and unfit him for the duties of manhood.” We agree 
with the learned judge, that the want of proper parental care is rather a vague 
charge on which to imprison a child for several years. ‘* When we consider the 
watchful supervision, which is so unremitting over the domestic affairs of others, 
the conclusion is forced upon us that there is not a child in the land who could 
not be proved by two or more witnesses to be in this sad condition.” 


Huspanp anp Wire as Witnesses. — Supreme Court. — The court held 
in Reeves v. Herr, that a widow is not a competent witness in favor of her hus- 
band’s estate as to a conversation which took place between her husband and a 
third party, although it did not appear that she had any interest in the result of 
the suit. The decision is put partly on the ground of public policy, and in this 
point of view seems to go to the extremity of the law. It is perhaps better sup- 
ported by the language of the statute, which provides that ‘‘ no husband or wife 
shall be competent to testify for or against each other as to any transaction or 
conversation occurring during the marriage.” But this language, if construed 
strictly, as the court seem inclined ‘to do, so as to extend to all transactions or 
conversations with third parties, would be at variance with the cases in which it 
has been held that the wife, after her husband’s death, may testify to facts con- 
cerning him coming to her knowledge through other sources, and not by his 
confidence, which certainly seems the more reasonable doctrine. And as the 
statute was held to be ‘‘ a recognition or aflfirmance of the rule of public policy,” 
it seems that such a construction of it would have been more agreeable to that 
rule. 

In the report of the case in the ‘* Chicago Legal News,” we notice a good 
instance of the way in which Latin is sometimes maltreated by judges or reporters 


or both, ‘* A wife cannot be produced for or against her husband, quia sunt dua 
anima in canu una.” 


NEGLIGENCE. — The question of the right of a passenger in a railroad car to 
put his arms out of the window is one on which there seems to be a hopeless con- 
flict of authorities. In a very late case in Illinois, — Pondrom v. Chic. & Alt. 
R.R., 51 Ml. 333, —it is held that this act is not such negligence as will bar the 
passenger from recovering for any injury to an arm so protruding. The law is 
the same in Wisconsin (Spencer v. Milwaukee R.R., 17 Wis. 487) ; but the point 
has been decided the other way in New York (Jlolbrook v. Utica & Sch. 
RL., 12 N. Y. 236); in Massachusetts (Todd v. Old Col. R.R., 3 All. 18; 
5 All. 207); in Pennsylvania (Pittsburg, &c., R.R. v. McClurg, 56 Penn. St. 
294); and in Indiana (Jnd. & Cin. R.R. v. Rutherford, 29 Ind. 82). The 
**amiable and admirable consent of the authorities,” which Lord Coke so much 
commends, has rather been lost sight of in determining these cases of negligence. 
The prudent traveller, before he undertakes to lean out of the car window, must 
be careful to learn through what jurisdiction he is moving. 


TuorNTON delivered the opinion of the court, describing the hardships of the 
“*This boy is deprived of a father’s care, bereft 
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ADMISSION TO THE Bar. — We give below an order recently adopted by the 
Supreme Court of Illinois, relative to admission to the bar. The introduction of 
this much needed reform is a most encouraging indication of the movement of 
professional opinion in the West. 


Hereafter, every applicant for license to practice law in the courts of this State, 
will be required to appear before the Supreme Court at one of its regular terms, in 
any of the grand divisions, and then and there in open court be examined by the 
court touching his qualifications as an attorney and counsellor-at-law ; and shall also 
then and there present to the court a certificate, from some court of record of the 
county in which such applicant resides, of good moral character. Provided, how- 
ever, it shall be a requisite of such examination that such applicant shall have pursued 
a regular course of law studies in the office of some lawyer in general practice, for at 
least two years, of which fact he shall satisfy the court by the certificate of such 
lawyer and his own affidavit. Provided, further, that the time employed at any 
law school, as a law student, shall be considered as part of the two years, of which 
the court shall be satisfied in the manner above specified. 

Ordered, that Thursday and Friday of the first week of each term, shall be the 
day on which such examination shall be had. 


KANSAS. 


Lire Insurance. — Suicipe.— Untrep States Circurr Court. Kansas 
District. — Another of the cases, now become quite numerous, where a recovery 
has been sought on a life insurance policy, though the assured died by his own 
hand, contrary to the conditions of the policy, on the ground of insanity in the 
assured, has been decided in Terry v. Life Ins. Co., in this court. The jury 


found for the plaintiff, under the instruction of Mitter J. (Ditton J. concur- 
ring), that they might do so if satisfied that ‘the mind of the deceased was so 
far deranged as to have made him incapable of using a rational judgment in 
regard to the act which he was committing.” The case is an interesting one; 
but as it is to appear in Dillon’s ‘Circuit Court Reports,” now in press, we 
abstain from giving it in full. The learned reporter has added a note, collecting 
with great fullness the conflicting decisions on this question, which were all con- 
sidered by the court before giving the above ruling. A discussion of the subject 
may also be found in the ‘* Law Register” for November. 


MASSACHUSETTS. 


Howard et al. v. Glidden et al. — Libel by the second mate, steward, and four sea- 
men of the ship White Swallow, for wages and damages for loss of clothes, against 
the owners of the ship, alleging that they shipped for a voyage from Boston to Hong 
Kong and the China Seas and back to Boston, and set sail on the twenty-sixth day 
of May, 1871; and when about ten days out the libellants were requested by the 
mate to go aft to the captain and tell him that the vessel leaked too much to proceed 
to Hong Kong; but they declined, deeming there was no necessity: that again, the 
next day, and the next but one, the mate came to two of the libellants, and insisted 
that they should urge the men to go aft, although the ship was making but little 
water. They accordingly did request the men to go aft, and the request was com- 
plied with, and thereupon the captain laid his course, for Fayal ; that the next day 
the mate was seen carrying an auger into the cabin, and was afterwards seen going 
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down into the lazaret with the auger, where he stayed an hour and a half, while the 
master stood watching at the lazaret hatch. When the mate came up the leak increased, 
On the next day the mate went down to the same place at about the same time of 
day, and when he came up the leak again increased. That for three days after 
they shaped their course for Fayal, the captain kept her on that course; but after 
that time, although the wind was still fair, he brought her into the wind and dead- 
ened her headway. That on Friday, the sixteenth of June, the mate went into the 
hold again as usual, and the captain stood watching at the same hatch, and no one of 
the crew was allowed to go down for provisions, coil of rope, or any thing else. Soon 
after the mate came up the vessel leaked very much more, so that both pumps were 
rigged, and all hands were called to man them; but after about two hours both 
pumps sucked, and thenceforth it was found necessary to keep but one pump in 
operation. That on Saturday morning, the seventeenth of June, the second mate 
and steward, with a view to learn the cause of the increased leak, went into the hold 
below the lazaret, and there noticed two holes, through which the water was coming 
into the vessel, through the side of the vessel, about an inch or an inch and a half in 
diameter, as near as they could judge, through the starboard side of the vessel, about 
three or four planks below the water-line. They returned to the deck and reported 
what they had seen, and thereupon the captain and the libellant Bruce went into the 
cabin, and Bruce told the captain “this was a put-up job, and that there was some- 
thing below he wished to see before he left the ship ;” and thereupon the captain 
clasped his hands together, and said: ‘ My God! how could you know it?” And 
Bruce went below with the captain and saw the water rushing in, as stated by the 
second mate and steward. Thereupon the three claimed to be paid their losses, and 
the captain promised to pay them when they arrived in Boston for all their losses and 
damages. That the ship might surely have been brought into Fayal, but was aban- 
doned, when sixty or eighty miles from that island, without necessity. 

The White Swallow was a vessel of over one thousand tons register, about eigh- 
teen years old, and was loaded to a depth of twenty-three feet with a full cargo of 
ice, which was packed as solidly as possible between bulkheads, so as to occupy the 
whole carrying space of the ship from the foremast to the mizzenmast. 
no way of reaching the lower hold aft. 

The libellant Bruce testified that suspicion of “foul play’ was excited in his 
mind by seeing the master and mate whispering together ; that he watched them, 
and knew of the mate being in the hold, and of the master standing guard at the 
hatch, and that the leak increased when the mate came up ; that he heard the master 
or mate speak of getting the boats ready before there was any serious leak ; that the 
day after they put away for Fayal, the mate and master called him aft, and asked him 
if it would not be well to take off the fore hatch and cut a hole in the floor from the 
between-decks into the lower hold, if it would not make a current of air which would 
melt the ice. Bruce said he thought not, but could do it if he wished. Bruce then 
ordered some of the men to take off the fore hatch and shovel away the sawdust; but 
the mate came and called him, and told him not to mind it, but come aft and bring 
an auger and saw, and cut a hole in the between-decks into the lower hold large enough 
for a man to get down. This was done, but the master would not permit any one to 
go down, and the witness took the auger and saw forward, but soon after missed the 
auger, and never saw it again. That afternoon the mate was below for an hour and 
a half, and when he came up the leak increased. The next afternoon it was the same ; 
he was below again, and the captain was watching, and when he came on deck the 
leak increased still worse. The witness and the second mate and steward had sus- 
pected that there was something wrong, and the night before they left the ship this 
witness told the steward to take a lamp the next morning while the boats were pre- 
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paring, and go down into the run and see if their suspicions were correct. This was 
done, and the steward reported to the secbnd mate, and he to this witness, and there- 
upon occurred the interview with the master as set out in the libel. This witness 
saw the mate coming up from the lazaret on one occasion covered with sawdust, 
which he could not have got in the lazaret itself. Bruce signed the protest at Fayal, 
but it was read in so low a tone that he could not understand it. Bruce testified that 
the American consul at Fayal told him that the mate tried to prevent him and the 
men with him from coming to Boston. 

This witness was asked, in cross-examination, if he had lately read a novel called 
“Foul Play,” and said that he had read it about three weeks before sailing, but 
had given it away before he shipped. The next day, in re-examination, he said the 
captain had that novel on board, and read in it a great deal, and left it about so that 
the witness saw it on the poop several times. He didn’t see him read any other book. 

The mate arrived in Boston after the libel was filed, and after Bruce’s deposition 
was begun, was met by Bruce on the wharf, and went with him to Mr. Thomas’s 
office, and read Bruce’s deposition, or a part of it. He afterwards joined in the libel, 
and gave his deposition, in which he denied all connection with the fraud, but de- 
scribed very minutely four holes which he happened to see the master bore in the 
side of the vessel, at three different times, two of which he plugged with a plug that 
was cut out on the lower side, so as to let in only about one-third of the full stream. 
Another, which was the first in point of time, was made just above the lazaret floor, 
and was about a foot below the water-line, and could be seen by looking over the 
rail of the vessel. It was neatly plugged by a short piece of wood, which prevented 
the water from coming into the lazaret, but suffered it to run down between the 
timbers into the hold. This witness accidentally saw the master boring these holes, 
on three separate occasions, and remonstrated with him, but took no other measures ; 
and, without any promises or threats on the part of the master, but on his request, 
he concealed the facts from the crew, falsified the log-book, and signed an untrue 
protest. 

Bruce and Woods gave their depositions, and were examined on the stand besides ; 
the second mate and steward were called, testified in court, but gave no depositions. 
All had been examined before the commissioner, and some before the grand jury, 
in connection with certain criminal proceedings against the master and mate, which 
had been stopped by the grand jury not finding a bill. Certain contradictions or 
variations of their evidence at the different times were elicited on cross-examination. 

The vessel belonged to several owners, one of whom was not insured; one was 
insured too much, but he had nothing to do with the vessel or her management; the 
others were insured for what was shown to bea reasonable amount. The freight 
was insured for much less than its value. The cargo was said not to be insured. 
The libellants, by their proctor, disclaimed, in the opening, any charge against the 
owners. 


Lowe tt J. delivered the opinion of the court : — 


Iam much inclined to think that the theories of law on which this libel rests are 
sound, and that the owners do engage that the master shall not fraudulently abandon 
the voyage to the damage of the crew. There are no decisions upon the point, but 
it seems to follow from the relations of the parties. 

The difficulty in this case is to believe the story that these men tell. The witness 
Bruce, who had been reading a novel of great power, goes to sea, and finds a master 
carrying out the details of the plot of that story, speaking with the mate of getting 
boats ready before there is any leak, afterwards whispering with his mate, the 
mate carrying an auger below, and staying there a long time, the leak then increas- 
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ing, the same thing repeated twice more, the vessel abandoned, a protest read so 
low that the crew could not hear it. All those things are, point by point, coincident 
with those of the striking work of fiction which this witness had just been reading, 
The improbability that he should happen to find the truth following so closely on an 
earlier fiction is very great. On this being pointed out to him, he came in the next 
day and said that the master was in the habit of reading the same story, and keeping 
it by him, and leaving it on the poop. This is, if possible, more unlikely than the 
other ; because such an act on the master’s part is equivalent to leaving a confession 
in plain sight of all his crew. The master says he had never read the book, and did 
not have it on board, and no one else is found who saw it. This piece of evidence, 
if it stood alone, would destroy the testimony of this witness. 

But it does not stand alone. The taking of this deposition occupied many days, 
and was resumed at several times during a whole month. When a part of it had 
been taken, and before the novel was brought to the notice of the witness, the mate 
arrived from Fayal; and the evidence of Bruce, as far as it had then been taken, was 
read to him; and he petitioned to join in the libel, alleging, in general terms, a like 
cause of action with the other libellants. His deposition was begun before Bruce's 
was finished ; and he denied every thing that was alleged against him, but in sucha 
way as to vary as little as possible from the story of Bruce. That he was below by 
accident, and came up again, at the various times when the leak increased ; but it 
was not he that had the auger, but he found the captain there with one. He adds 
to the likeness to “ Foul Play,” by having the holes plugged by the master. This 
was before Bruce had been asked about the novel. Unfortunately for the theory 
of the libel, there was not and could not be by his testimony, any watching at the 
hatch by the master. And the want of correspondence in this vital point is fatal to 
the libel. It is impossible that both stories should be true. It is not enough that 
they correspond very nearly. They correspond a great deal too nearly; but they 
fail to be alike upon a point incapable of mistake; namely, the watching at the 
hatch. 

There are many other points of evidence which render the story improbable. 
Thus, the water which came into the vessel was much less than the holes, even as 
plugged, would have introduced. The witnesses differ materially and unmistakably 
in the position of the holes. The witness Bruce represents the lazaret to be seven 
feet high, and said he stood easily in it; whereas, it is proved by disinterested wit- 
nesses to measure less than four feet, and was so filled with stores and ropes that 
there was no place to cut such a hole without more preparation than was made. 
None of the witnesses saw the stone ballast, of which there were one hundred and 
fifty tons, at least, in the run; but one of them saw the keelson, which was several 
feet below the ballast and covered by it. Not only do the two principal witnesses 
contradict each other, but each witness contradicts himself, in the attempt to make 
out two different theories, —-jirst, that the ship was scuttled; and, secondly, that 
she was abandoned without necessity, having very little water in her. 

No motive is shown for the act. The insurance by the several owners was more 
or less according to their different ideas of value; and, on fhe whole, the vessel was 
not over-insured. No motive is pretended in evidence, excepting that the master 
thought the vessel unsafe; that is, he was sinking her for fear she should sink. 

There are many minor discrepancies, such as the mate’s coming out of the hold 
covered with sawdust, when there was no sawdust there. Another slight, but strik- 
ing, difference in testimony caught my attention. It was this: the steward said that 
when Bruce wanted a light to go below with the master and expose him, the latter 
insisted on lighting a lantern that was badly smoked and dim from having been on 
deck all night. Bruce said that the master insisted on lighting an oil lamp, when 
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there were two kerosene lamps there. Here is identity of idea, but a very striking 
difference in fact. It must be shown that the master wished for a dim light, but 
how he manifested this disposition the witnesses differ. This is not the way honest 
witnesses differ in minute details, but in which a foregone conclusion is represented 
by strikingly different details. 

Then the mate’s story, that the master marked the mate’s chart with the true 
distances, while making him enter false distances in the log, is not only improbable, 
as giving the mate power to hang the master at any time, but it proves too much, 
because the chart begins to be marked before there was any falsification. 

It is difficult to repeat all the various discrepancies and contradictions. The 
broad facts of absence of motive to commit a capital crime ; total contradiction in the 
mode of committing it and the persons by whom it was committed; evident marks 
of fabrication by witnesses who cannot describe the localities ; contradiction between 
two opposite theories of scuttling of the vessel, and of leaving her when she was dry; 
together with the evidence of the master and the log-book and the protest, — all go 
to show the story a fabrication. 


Our readers may remember that the novel ‘* Foul Play,” by Reade and Bouci- 
cault, turns upon the adventures of one Robert Penfold and Miss Helen Rollston, 
who survived the wreck of a vessel called the Proserpine. They were found, like 
Robinson Crusoe and his man Friday, living upon an island in the Pacific, by a 
vessel sent out from England, to which Penfold had communicated Miss Rollston’s 
whereabouts by persistently sending written messages attached to the legs of 
migratory birds, which he weighted more or less heavily with pebbles, in order to 
compel them to alight upon such vessels as they should meet in their journeys. 
Robert Penfold, a clergyman and the friend and tutor of Arthur Wardlawe (the 
villain of the story), had been transported as a felon upon a charge of forging 
the name of John Wardlawe, the father of Arthur, — of this crime he was not 
guilty, the crime having been committed by his friend Arthur. After this 
Arthur Wardlawe had become a member and the ruling spirit of Wardlawe and 
Son, and had dangerously extended their business. To retrieve the fortunes of 
the house by a grand coup, he had formed a plot with regard to two vessels, the 
Proserpine and Shannon, which were both chartered by his house to sail from 
Sydney, Australia, for England. Arthur was then at Sydney upon a visit to 
Governor Rollston, to whose daughter Helen he had become engaged in England. 

Meanwhile Penfold had been employed as a ticket-of-leave man by Governor 
Rollston, under the name of Seaton, had loved his daughter unnoticed by her, 
and saved her life when the governor’s house was attacked by robbers; his love 
for Helen had been discovered by her father by whom he was sent away, and 
employed as a clerk for White & Co. Now, White & Co. were the agents of 
Wardlawe & Son, and had in store, to complete the targoes of the two vessels, 
eighteen chests of gold marked ‘ Proserpine,” and forty similar ones of lead 
marked ‘* Shannon.” Arthur's scheme was this; by the aid of a confederate, the 
mate of the Proserpine, he had the contents of the eighteen chests of gold changed 
into eighteen of the forty chests originally containing lead. The gold then by the 
Shannon, insured £6000, was to come safely as lead. The Proserpine was to 
be lost at sea, and the insurance, £150,000 upon the gold, supposed to be laden 
on board her, was to be recovered of the underwriters. Miss Rollston was also 
to sail by the Shannon, which was to sail first. Arthur Wardlawe preceded 
her to England by steamer. Through Penfold’s over-anxiety for the safety of 
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Miss Rollston, the Shannon, of whose lading he had charge, was detained by 
Lloyd’s agents for repairs. Miss Rollston had faithfully promised Arthur to sail 
that month for England by the Shannon, and therefore, being a slave of her word, 
when the Shannon was delayed, took passage upon the ill-fated Proserpine. In 
one of his visits to this vessel, of the fitting of which for Helen he had charge, 
Penfold (or Seaton) detected the mate and captain talking together, and regard- 
ing him with unfriendly looks. 

At last Helen sailed; but Penfold (or Seaton) unable to see her leaving for 
England to marry his rival, disguising himself by ** shaving off his long and silky 
beard,” forced himself upon the vessel under the name of the Rev. John Hazel, 
whom the master and mate had refused to take on the ground of no room, until 
they were peremptorily ordered so to do by White & Co., who sent on board a 
note signed by ‘* Seaton,” and a receipt for the passage-money, just as the vessel 
was about to sail. The ship left Sydney then, with a fair wind, but met some 
rough weather, during which blows were heard by Hazel proceeding from under 
the mate’s cabin. Upon rousing the master, some words ensued between him 
and the mate, but Hazel observed they were very friendly the next day, and he 
suspected a mystery. Afterwards Hazel discovered a sound like the gnawing of 
rats, and going softly to a scuttle leading to the space between the cargo and 
the ship’s run, saw there the mate working with an immense auger in the ship's 
side. A hole was pierced, and a jet of water followed; a plug was inserted by 
the mate, upon which he rained down blows with a mallet. Hazel uttered an 
exclamation which startled the mate, who glared upon him and overturned the 
light. He then came out and explained to Hazel that he was plugging a crack 
in the ship’s inner skin, which had strained in the gale, and as it was impossible to 
plug an irregular crack he had to bore a hole. This explanation satisfied Hazel 
for the moment, but he was not easy. He then listened (at a key-hole) to the 
plots of the master and mate, and heard the former in his cups recount some of his 
barratrous exploits, followed by intimations of a plot, and low mutterings. He 
then charged the mate, who controlled the master, with the plot, and threatened 
to denounce him to the crew. But Wylie, the mate, was too much for him. He 
had recognized him when he came on board in disguise, and showed him that he 
was completely in his power. 

A storm followed, and the vessel was found to have water in her hold, but of 
this the pumps soon relieved her, and fair weather ensued, during which the men 
were dancing, when a sudden cry announced ‘* A Leak!” for it was a part of this 
plot to sink the ship in fair weather. Efforts were unavailing to reduce the 
leak, nor was the place where the leak was discovered. It was concluded that 
the seams were strained. A breeze springing up, the vessel was put before it for 
the nearest land, eleven hundred miles away. The water came up blood-red, 
stained by the dye-woods in her hold. There was a ‘* Parson on board ;” the men 
despaired and refused to work, Welch saying to the mate, ‘‘ D ’ye think we ’re blind, 
my mate and me? You got the long-boat ready for yourself before even the leak 
was sprung. Now, get the cutter ready for my mate and me.” The men were 
ordered from the pumps to the boats, which were fitted away and towed behind 
the ship. The master remained on board to the last, and in a fit of ‘in- 
toxication refused to leave the ship which he had conspired to destroy; and 
when a sailor attempted to mount the rope by which the jolly-boat was towed to 
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rescue him, severed it with a blow of his cutlass. The boats sailed on after the 
Proserpine, which finally staggered, stopped, pitched gently forward, revealing to 
those in the cutter two splintered auger-holes in her run just below low-water 
line, and the waters closed over her—scuttled. The master went down with 
her. The two boats, the one containing the mate Wylie, a portion of the crew, 
and the provisions, the other Hazel, Miss Rollston, and some faithful seamen, 
were separated in the darkness of the following night. 

The former was picked up by an American whaler, upon which they were car- 
ried to Buenos Ayres, on the way nearly colliding with the Shannon, in the 
Plata, and most of the crew were found ready to join this whaler, ‘* provided 
they did not forfeit thereby the wages to which they would be entitled’ on reach- 
ing Liverpool.”* Wylie at Buenos Ayres had prepared a protest artfully setting 
forth the facts ‘* with intent to deceive,” which was expressed in language above 
the comprehension of the men, and slurred over in the reading. It was eagerly 
signed by the men, who received orders upon Wardlawe & Son for their full 
wages. Wylie and three sailors then sailed for England, and arrived in the 
dock just in advance of the Shannon, his “silent accomplice” in guilt, which, 
laden with her gold and bringing General Rollston, was awaiting the rising of the 
tide. Afterwards the log was manipulated by Arthur Wardlawe, and forged 
entries made in the master’s hand to correspond with the statements of the prot- 
est. The scheme was successful; the fact that the master perished with the 
vessel, and that Miss Rollston, Wardlawe’s betrothed, was also lost, overcame 
some doubts on the parts of the insurers, who finally paid the loss. 

We need not say that Miss Rollston falls in love with Hazel, with whom, they 
the only survivors of the cutter, she reaches an uninhabited island. By her, 
when rescued and carried to England, he is proved innocent of the forgery, and 
the facts of the loss of the Proserpine fully brought to light, and all ends as 
‘merry as a marriage bell.” 

It is interesting in connection with this illustration of the effect of fiction upon 
the practice of the law, to call attention to the effect of the law reports upon 
fiction, The great accuracy with which the court scenes are portrayed in some 
modern novels, and by authors not themselves members of the profession, has 
furnished a theme of admiring comment. The trials in ‘* Pickwick,” in ‘* Orley 
Farm,” in ‘‘ Hard Cash,” are familiar instances of this, and how well they contrast 
with the laughable mistakes of the case of Shylock v. Antonio, and Portia’s bad 
law, — whether the Merchant of Venice was written by the lawyer, Shakespeare, 
or by the Chancellor, Lord Bacon. 

In the last of Charles Reade’s novels, ‘‘ A Terrible Temptation,” is a descrip- 
tion of Mr. Rolfe (supposed to be Mr. Reade himself), his study, and his method 
of preparing his novels, ‘‘ founded upon facts,” stranger than fiction. Here are 
indices rerum et hominum, in which are pasted for ready use facts, — facts from 
papers, facts from wood-cuts, accounts of trials, ‘‘ living dialogue” reflections 
and situations. From this we see how the modern book-maker does his work, 


1 Is this to be taken as law for which Messrs. Reade and Boucicault are responsi- 
ble, or are these sailors to be supposed then to have known of the fraudulent sinking 
of the vessel, and to have anticipated Judge Lowell’s view expressed in the early 
part of his opinion, viz., that the rule “ Freight is the mother of wages,” is not 
applicable to a case where freight is not earned, by reason of the barratrous termina- 
tion of the voyage by the master ? 
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and how the law columns of the ** Times,” itself a daily romance, may contribute 
to the use of the novelist his most thrilling plots and startling situations. 


MICHIGAN. 


Monicirpa, GoveRNMENT. —SupremMe Court. People vy. Hurlburt. — This 
was a quo warranto against the members of a Board of Water Commissioners 
for the city of Detroit, appointed by the State legislature, in which the court 
held that the legislatures had no constitutional power to appoint to offices of 
this kind, the duties and authority of which are purely local. The members of 
the court delivered their separate judgments at length on the 29th of November 
last. The opinion of Cootey J., a portion of which we print, and in which 
C, J. and Curistiancy J. concurred, sufficiently shows the facts 
and the reasons for the decision in this important case : — 


We have before us a legislative act creating a new board, which is to exercise a 
considerable share of the authority usually possessed by officers locally chosen, to 
have general charge of the city buildings, property, and local conveniences, to make 
contracts for public works on behalf of the city, and to do many things of a legisla- 
tive character which generally the common councils of cities alone are authorized to 
do. The legislature has created this board, and it has appointed its members, and 
both the one and the other have been done under a claim of right wiich, unless I 
misunderstand it, would justify that body in taking to itself the entire and exclusive 
government of the city and the appointment of all its officers, excepting only the 
judicial, for which by the constitution other provision is expressly made. And the 
question, broadly and nakedly stated, can be nothing short of this: Whether local 
self-government in this State is or is not a mere privilege conceded by the legisla- 
ture in its discretion, and which may be withdrawn at any time at pleasure? I state 
the question thus broadly, because, notwithstanding the able arguments made in this 
case, and after mature deliberation, I can conceive of no argument in support of the 
legislative authority which will stop short of this plenary and sovereign right. 

Now it must be conceded that the judicia! decisions and law-writers generally 
assert that the State creates the municipal bodies, endows them with such of the 
functions of corporate life, and entrusts them with such share in the local government, 
as to the legislative judgment shall seem best; that it controls and regulates their 
action while they exist, subjects them to such changes as public policy may dictate, 
and abolishes them at discretion, —in short, that the corporate entities are mere 
agencies, which the State employs for the convenience of government, clothing them 
for the time being with a portion of its sovereignty, but recalling the whole or any 
part thereof whenever the necessity or usefulness of the delegation is no longer 
apparent. This I understand to be the accepted theory of State constitutional law 
as regards the. municipal governments. We seldom have occasion to inquire 
whether this amplitude of legislative authority is or is not too strongly expressed, for 
the reason that its exercise is generally confined within such bounds as custom has 
pointed out, so that no question is made concerning it. But such maxims of govern- 
ment are very seldom true in any thing more than a general sense; they never 
are and never can be literally accepted in practice. Our constitution assumes the 
existence of counties and townships, and evidently contemplates that the State shall 
continue to be subdivided as it has hitherto been. But it nowhere expressly pro- 
vides that every portion of the State shall have county or township organizations. 
It names certain officers which are to be chosen for these subdivisions, and coniers 
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upon the people the right to choose them. But it does not in general define their 
duties, nor in terms preclude the legislature from establishing new offices, and 
giving to the incumbents the general management of municipal affairs. If, there- 
fore, no restraints are imposed upon legislative discretion beyond those specifically 
stated, the township and county governments of any portion of the State might be 
abolished, and the people be subjected to the rule of commissions appointed at the 
capital. The people of each portion might thus be kept in a state of pupilage and 
dependence to any extent, and for any period of time the State might choose. 

The doctrine that within any general grant of legislative power by the constitution, 
there can be found authority thus to take from the people the management of ‘their 
local concerns, and the choice, directly or indirectly, of their local officers, if practi- 
cally asserted, would be somewhat startling to our people, and would be likely to lead 
hereafter to a more careful scrutiny of the charters of government framed by them, 
lest sometime by an inadvertent use of words they might be found to have conferred 
upon some agency of their own the legal authority to take away their liberties alto- 
gether. If we look into the several State constitutions to see what verbal restrictions 
have heretofore been placed upon legislative authority in this regard, we shall find 
them few and simple. We have taken great pains to surround the life, liberty, and 
property of the individual with guarantees, but we have not, as a general thing, 
guarded local government with similar protections. We must assume either an 
intention that the legislative control should be constant and absolute, or that there 
are certain fundamental principles in our general framework of government which 
are within the contemplation of the people, when they agree upon the written char- 
ter, subject to which the delegations of authority to the several departments of 
government have been made. That this last is the case appears to me too plain for 
serious controversy. The implied restrictions upon the power of the legislature, as 
regards local government, though their limits may not be so clearly defined as ex- 
press provisions might have made them, are nevertheless equally imperative in 
character, and whenever we find ourselves clearly within them, we have no alter- 
native but to bow to their authority. The constitution has been formed with these 
restrictions in view, and we should fall into the grossest absurdities if we under- 
took to construe that instrument on a critical examination of the terms employed 
while shutting our eyes to all other considerations. 

The circumstances from which these implications arise are: First, that the con- 
stitution has been adopted in view of a system of local government well under- 
stood and tolerably uniform in character, existing from the very earliest settlement 
of the country, never for a moment suspended or displaced, and the continued exist- 
ence of which is assumed: and, second, that the liberties of the people have generally 
been supposed to spring from and be dependent upon that system. 


The learned judge then showed, by many historical citations, that the original 
form of government in this country, under the colony charters, was one in which 
the towns governed themselves ; and then proceeded as follows : — 


But it cannot be necessary to particularize further. The general fact was, that 
whether the colonial or local authority should originate first depended entirely upon 
the circumstances which might make the one or the other the more immediate need. 
But when both were once established, they ran parallel to each other, as they were 
meant to do for all time ; and what Mr. Arnold says of Rhode Island is true gener- 
ally of the Eastern and Middle States, — that the attempt of the last two Stuarts to 
overthrow their liberties was defeated by means of the local organizations. The 
scheme tried first in England to take away the corporate charters, in order to make 
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the corporations more dependent on the Crown, and to restrain them from politi- 
cal action in opposition to the court party, found in America the colonial charters 
alone within the reach of arbitrary power; and though these were taken away or 
suspended, it was only with such protest and resistance as saved to the people the 
town governments. In Massachusetts, it was even insisted by the people’s deputies, 
that to surrender local government was contrary to the sixth commandment; for, 
said they, “men may not destroy their political any more than their natural lives.” 
So it is recorded they clung to “ the civil liberties of New England” as “ part of the 
inheritance of their fathers.” (Palfrey’s New England, vol. iii. pp. 301-383; 
Bancroft’s U. S., vol. ii. pp. 125-127; Mass. Hist. Col., vol. xxi. pp. 74-81.) The 
whole contest with Andros, as well in New England as in New York and New 
Jersey, was a struggle of the people in defence of the right of local government. 
“ Everywhere,” says Dunlap, “ the people struggled for their rights, and deserved to 


be free.” (Hist. of N. Y., vol. i. p. 183; and see Trumbull’s Hist. of Gonn., vol. 
i. p. 15.) 


I have confined this examination to the States which have influenced our own 
polity most, but the same principle was recognized and acted on elsewhere. 
The local governments, however, were less complete in the States further south ; 
and this, with some of their leading statesmen, was a source of regret. Mr. Jeffer- 
son, writing to Gov. Tyler, in 1810, speaks of the two great measures which he has 
at heart, one of which is the division of counties into hundreds. “ These little 
republics,” he says, “would be the main strength of the great one. We owe to 
them the vigor given to our Revolution in its commencement in the Eastern States. 
. . » Could I once see this, I should consider it as the dawn of the salvation of the 
republic.” (Jefferson’s Works, vol. v. p. 525.) Mr. Jefferson understood thoroughly 
the truth so quaintly expressed by Bacon, when he said of a burden imposed, as 
compared to one freely assumed, that “ it may be all one to the purse, but it worketh 
diversely upon the courage.” 

Such are the historical facts regarding local government in America. Our tradi- 
tions, practice, and expectations have all been in one direction. And when we go 
beyond the general view to inquire into the details of authority, we find that it has 
included the power to choose in some form the persons who are to administer the 
local regulations. Instances to the contrary, except where the power to be adminis- 
tered was properly a State power, have been purely exceptional. 

For those classes of officers whose duties are general, such as the judges, the 
officers of militia, the superintendents of police, of quarantine, and of ports, by 
whatever name called, provision has, to a greater or less extent, been made by ap- 
pointment; but these are more properly State than local officers; they perform 
duties for the State in localities as collectors of internal revenue do for the general 
government ; and a local authority for their appointment does not make them local 
officers when the nature of their duties is essentially general. In the case before us, 
the offices in question involve the custody, care, management, and control of the 
pavements, sewers, water-works, and public buildings of the city, and the duties are 
purely local. The State at large may have an indirect interest in an intelligent, 
honest, upright, and prompt discharge of them; but this is on commercial and 
neighborhood grounds rather than political, and is not much greater or more direct 
than if the State line excluded the city. Conceding to the State the authority to 
shape the municipal organization at its will, it would not follow that a similar power 
of control might be exercised by the State as regards the property which the cor- 
poration has acquired, or the rights in the nature of property which have been con- 
ferred upon it. There are cases which assert such power; but they are opposed to 
what seem to me the best authorities, as well as the soundest reason. The muni- 


cipal 

prop 

Supr 

to p! 

9 Cr 

ware 
the 
the 

Mic 

ind 

upe 

out 
22 

us 

66 

St 

ci 

th 

al 

a 

a 

i 

f 

{ 

XUM 


SUMMARY OF EVENTS. 879 


cipality, as an agent of government, is one thing; the corporation, as an owner of 
property, is in some particulars to be regarded in a very different light. The 

Supreme Court of the United States held, at an early day, that grants of property 

to public corporations could not be resumed by the sovereignty. (Terret y. Taylor, 

9 Cranch, 84; Town of Pawlet v. Clark, ib. 292; and see Dartmouth College v. Wood- 

ward, 4 Wheat. 694-698.) When the State deals with a municipal corporation on 

the footing of contract, it is said by TrumButt, J., in Richland v. Lawrence, 12 Ill. 8, 

the municipality is to be regarded as a private company. In Detroit v. Corry, 9 

Mich. 195, Mannie, J., bases his opinion that the city was liable for an injury to an 

individual caused by falling into an excavation for a sewer, carelessly left open, 

upon the fact that the sewers were the private property of the city, in which the 

outside public or people of the State at large have no concern. In Warren v. Lyons, 

22 Iowa, 351, it was held incompetent for the legislature to devote to other public 

uses land which had been dedicated for a public square. In State v. Haben, 22 Wis. 

660, an act appropriating moneys collected for a primary school to the erection of a 
State Normal School building in the same city was held void. Other cases might be 
cited, but it seems not to be needful. They rest upon the well-understood fact that 
these corporations are of a twofold character; the one public as regards the State 
at large, in so far as they are its agents in government; the other private, in so far 
as they are to provide the local necessities and conveniences for their own citizens, 
and that as to the acquisitions they make in the latter capacity as mere corporations, 
it is neither just, nor is it competent for the legislature to take them away or to 
deprive the local community of the benefit thereof. There may come a time when, 
from necessity, the State must interpose. The State may change municipal bounda- 
ries, and then a division of the corporate property may be needful. The State may 
take away the corporate powers, and then the property must come to the State as 
trustee for the parties concerned. In either of these cases, undoubtedly State action 
becomes essential, and the property may be disposed of according to the legislative 
judgment and sense of justice ; but even then the appropriation must have regard, 
so far as the circumstances of the case will admit, to the purposes for which the 
property was acquired, and the interest of those who were corporators when the 
necessity for State intervention arose. 

In view of these historical facts, and of these general principles, the question 
recurs whether our State constitution can be so construed as to confer upon the 
legislature the power to appoint for the municipalities the officers who are to manage 
the property, interests, and rights in which their own people alone are concerned. 
If it can be, it involves these consequences: As there is no provision requiring the 
legislative interference to be by any general rule, it can and may be partial and 
purely arbitrary. As there is nothing requiring the persons appointed to be citizens 
of the locality, they can and may be sent in from abroad, and it is not a remote 
possibility that self-government of towns may make way for a government by such 
influences as can force themselves upon the legislative notice at Lansing. As the 
municipal corporation will have no control, except such as the State may voluntarily 
give it, as regards the taxes to be levied, the buildings to be contracted for, the pave- 
ments to be laid, and the conveniences to be supplied, it is inevitable that parties, 
from mere personal considerations, shall seek the offices, and endeavor to secure 
from the appointing body, whose members in general are not to feel the burden, a 
compensation such as would not be awarded by the people who must bear it, though 
the chief tie binding them to the interests of the people governed might be the 
salaries paid on the one side and drawn on the other. As the legislature could not 
be compelled, to regard the local political sentiments in their choice, and would in 

fact be more likely to interfere when that sentiment was adverse to their own, tho 
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government of cities might be taken to itself by the party for the time being in 
power, and municipal governments might easily and naturally become the spoils of 
party, as State and National unfortunately are now. All these things are not only 
possible, but entirely within the range of probability, if the positions assumed on 
behalf of the State are tenable. It may be said that these would be mere abuses of 
power, such as may creep in under any system of constitutional freedom. But what 
is constitutional freedom? Has the administration of equal laws by magistrates 
freely chosen no place in it? Constitutional freedom certainly does not necessarily 
consist in exemption from governmental interference in the citizen’s private affairs ; 
in his being unmolested in his family, suffered to buy, sell, and enjoy property, and, 
generally, to seek happiness in his own way. All this might be permitted by the 
most arbitrary ruler, even though he allowed his subjects no degree of political 
liberty. The government of an oligarchy may be just as regardful of private rights 
and as little burdensome as any other; but if it were sought to establish sucha 
government in our cities by law, it would hardly do to call upon a protesting people 
to show where in the constitution the power to establish it was prohibited; it would 
be necessary, on the other hand, to point out to them where and by what unguarded 
words the power had been conferred. Some things are too plain to be written. If 
this charter of a State government which we call a constitution were all there was 
of constitutional command ; if the usages, the customs, the maxims that have sprung 
from the habits of life, modes of thought, methods of trying facts by the neighbor- 
hood, and mutual responsibility in neighborhood interests, the precepts which have 
come from the revolutions which overturned tyrannies, the sentiments of manly 
independence and self-control which impelled our ancestors to summon the local 
community to redress local evils, instead of relying upon king or legislature at a 
distance to do so, —if a recognition of all these were to be stricken from the body of 
constitutional law, a lifeless skeleton might remain, but the living spirit; that 
which gives it force and attraction, which makes it valuable and draws to it the 
affections of the people ; that which distinguishes it from the numberless constitu- 
tions, so called, which in Europe have been set up and thrown down within the last 
hundred years, many of which in their expressions have seemed equally fair and to 
possess equal promise with ours, and have only been wanting in the support and 
vitality which these alone can give, — this living and breathing spirit which supplies 
the interpretation of the words of the written charter would be utterly lost and gone. 
Mr. Justice Story has well shown that constitutional freedom means something 
more than liberty permitted; it consists in the civil and political rights which are 
absolutely guaranteed, assured, and guarded; in one’s liberties as a man and a 
citizen ; his right to vote ; his right to hold office; his right to worship God accord- 
ing to the dictates of his own conscience ; his equality with all others who are his 
fellow-citizens,— all these guarded and protected, and not held at the mercy and 
discretion of any one man or of any popular majority. (Story, Miscellaneous Writ- 
ings, 620.) If these are not now the absolute right of the people of Michigan, they 
may be allowed more liberty of action and more privileges, but they are little nearer 
to constitutional freedom than Europe was when an imperial city sent out consuls to 
govern it. The men who framed our institutions have not so understood the facts. 
With them it has been an axiom that our system was one of checks and balances ; 
that each department of the government was a check upon the others, and each grade 
of government upon the rest; and they have never questioned or doubted that the 
corporators in each municipality were exercising their franchises under the protec- 
tion of certain fundamental principles which no power in the State could override or 
disregard. The State may mould local institutions according to its views of policy or 
expediency ; but local government is a matter of absolute right, and the State cannot 
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take it away. It would be the baldest mockery to speak of a city as possessing 
municipal liberty when the State not only shaped its government, but at discretion 
sent in its own agents to administer it; or to call that system one of constitutional 
freedom, under which it should be equally admissible to allow the people full con- 
trol in their local affairs, or no control at all. What I say here is with the utmost 
respect and deference to the legislative department, even though the task I am called 
upon to perform is to give reasons why a blow aimed at the foundation of the 
structure of our liberties should be warded off. Nevertheless, when the State reaches 
out and draws to itself and appropriates the powers which, from time immemorial, 
have been locally possessed and exercised, and introduces into its legislation the 
centralizing ideas of Continental Europe, under which despotism, whether of monarch 
or commune, alone has flourished, we seem forced back upon and compelled to take 
up and defend the plainest and most primary axioms of free government, as if even 
in Anglican liberty, which has been gained step by step, through extorted charters 
and bills of rights, the punishment of kings and the overthrow of dynasties, nothing 
was settled and nothing established. 

But I think that, so far as is important to a decision of the case before us, there 
is an express recognition of the right of the local authority by the constitution. That 
instrument provides (Art. 15, § 14), that “ Judicial officers of cities and villages shall 
be elected or appointed, at such time and in such place as the legislature may direct.” 
It is conceded that all elections must, under this section, be by the electors of the 
municipality. But it is to be observed that there is no express declaration to that 
effect to be found in the constitution: and it may well be asked what there is to 
localize the elections any more than the appointments? The answer must be that 
in examining the whole instrument a general intent is found pervading it, which 
clearly indicates that these elections are to be by the local voters, and not by the 
legislature, or by the people of a larger territory than that immediately concerned. 
I think also that, when the constitution is examined in the light of previous and con- 
temporaneous general history, the like general intent requires, in language equally 
clear and imperative, that the choice of the other corporate offices shall be made in 
some form, either directly or indirectly, by the corporators themselves. 

The previous history I have sufficiently referred to ; and it is a part of the public 
history of the times that the convention which framed the Constitution of 1850, had 
in view as prominent objects to confide more power to the people, to make offices 
generally elective, and to take patronage from the executive. We see this in the 
provisions for the elections of judges, State officers, regents of the university, and 
prosecuting attorneys; in the requirement that banking laws shall be referred to 
the people for adoption ; in the exclusive control given to the supervisors in the set- 
tlement of claims against counties, and in the express provision that “the legislature 
may confer upon organized townships, incorporated cities and villages, and upon the 
boards of supervisors of the several counties, such powers of local, legislative, and 
administrative character as they may deem proper.” All these were in the direction 
of popularizing authority. Even the officers who were to perform the duties of 
Masters in Chancery were required to be elected. When, therefore, we seek to 
gather the meaning of the constitution from the “four corners of the instrument,” 
it is impossible to conclude that the appointments here prescribed, in immediate 
connection with elections by the local voters, and by a convention intent on local- 
izing and popularizing authority, were meant to be made at the discretion of the 
central authority, in accordance with a usage not prevalent since the days of the 
Stuarts; and which even then was regarded, both in England and America, as 
antagonistic to liberty and subversive of corporate rights. 
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Contract.—Surreme Court. O'Hara vy. Carpenter.—This was 
an action on a promissory note, the consideration of which was the execution by 
the promisees in February, 1865, of a bond ‘to procure a substitute for” the 
promisor ‘* in ease he should be drafted so as to do duty in the army, or otherwise 
clear him from said draft.” The promisor was, in fact, never drafted, and was 
afterwards sued on his note. J/eld, that the note was void, as given for a con- 


sideration which was against public policy and illegal. Coorry, J., delivered the 
opinion of the court. 


NEW HAMPSHIRE. 


Insanity. — We give below the reporter’s head-notes in the important case of 
State v. Jones, decided June 1, 1871; Lapp, J., delivering the unanimous 
opinion of the court. It is to appear in 49 N. H. In the case of State v. Pike, 
referred to in the opinion, the court held, four to two, that where the statute 
made certain facts murder in first degree which were not so before, the indict- 
ment in ordinary form charging murder in first degree was sufficient; the 
minority, Dor and Smirn, JJ., holding that the indictment was defective in that 
it did not set out the special circumstances bringing it within the statute. 


Decision in State v. Pike, Rockingham Co., June Term, 1869, holding indictment 
sufficient to sustain a verdict of murder in first degree, reaffirmed. This court will 
not reverse the decision of the court at the trial term upon the competency of a juror, 
unless it appears that such decision was clearly against law and evidence. 

Opinions of witnesses not experts cannot be received on the question of sanity. 

On trial of defendant for the murder of his wife, the defence was insanity. Evi- 
dence was introduced tending to show that he believed his wife guilty of adultery 
with one F., and that he killed her for that reason; also, that during the trial, 
defendant had said his belief in his wife’s infidelity was founded not only on public 
rumor, but also on his own observation; and it was claimed for him that this belief 
was an insane delusion. 

Held, that evidence tending to show the existence of such a common rumor in the 
village where the defendant and his wife lived was properly received. 

Hed, that, as bearing upon the question of sanity, the State was properly allowed 
to prove, to a large extent, the history of defendant, including his treatment of his 
wife and children, his health, intemperance, impulsive temperament, excitable nature, 
quarrels, wrangling, making preparation and threats to shoot a neighbor, and violent 
conduct at various times during a period of many years before the death of his 
wife. 

At the trial the court charged the jury that “ if the defendant killed his wife in a 
manner that would be criminal and unlawful if the defendant were sane, the verdict 
should be ‘ not guilty, by reason of insanity,’ if the killing was the offspring or pro- 
duct of mental disease in the defendant. Neither delusion nor knowledge of right 
and wrong, nor design or cunning in planning and executing the killing, and escap- 
ing or avoiding detection, nor ability to recognize acquaintances, or to labor or 
transact business or manage affairs, is, as matter of law, a test of mental disease; 
but all symptoms and all tests of mental disease are purely matters of fact to be 
determined by the jury. Whether the defendant had a mental disease, and whether 
the killing of his wife was the product of such disease, are questions of fact for the 
jury. Insanity is mental disease — disease of the mind. An act produced by mental 
disease is not crime, if the defendant had a mental disefse which irresistibly im- 
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pelled him to kill his wife, —if the killing was the product of mental disease in him, 
he is not guilty. Insanity is not innocence unless it produced the killing of his wife. 
It the defendant had an insane impulse to kill his wife, and could have successfully 
resisted it, he was responsible. Whether every insane impulse is always irresistible 
is a question of fact. Whether in this case the defendant had an insane impulse to 
kill his wife, and whether he could resist it, are questions of fact. Whether an act 
may be produced by partial insanity, where no connection can be discovered be- 
tween the act and the disease, is a question of fact. 

“The defendant is to be acquitted on the ground of insanity, unless the jury are 
satisfied beyond a reasonable doubt that the killing was not produced by mental 
disease.” 

Held, that these instructions were correct. 


NEW YORK. 


ApmiraLty Jurispiction.—Unirep States District Court. Southern 
District of New York.— We give from the ‘‘ New York Transcript” a short but 
important opinion on the admiralty jurisdiction, by Mr. Justice Berrs, which has 
been followed as authority in the Circuit Court, but not before reported. 


The Julia Lawrence. — This case came up on a question of the jurisdiction of the 
court. The action was brought to forfeit the ship for a violation of the revenue laws 
and alleged a seizure of the ship by the collector within this district. It was admitted 
that the ship, when seized, was attached to a pier on the New Jersey side of the 
North River, and upon waters of the bay. Held by the court, that the locus in quo 
of the seizure will be within the cognizance of this court, irrespective of the terri- 
torial boundaries of the State, if the surface of the waters on which she was seized 
was within the jurisdiction of the southern district of New York. That the actual 
boundary line of this district was coterminous with that of the State at the time the 
district was erected and defined. That the agreement entered into between New 
York and New Jersey respecting their boundary line in no way impairs or conflicts 
with any jurisdiction or power previously possessed by the United States, or framed 
in approval or confirmation of it. On the contrary, Congress expressly provided, in 
assenting to that agreement, “that nothing therein contained shall be construed to 
impair, or in any way affect any right of jurisdiction of the United States in and 
over the islands or waters” which form the subject of said agreement. That the 
United States therefore retain the same jurisdiction over the waters of the bay as 
they originally possessed on the organization of their courts. That the seizure being 
made on waters of the bay and below low-water mark on the Jersey shore, the court 
has full jurisdiction over the case. Exceptions to the jurisdiction therefore over- 
ruled. 


Contrisutory or Apprats. Eckert v. Long Island 
R.R. Co.—This was an action by an administratrix, to recover damages for 
the death of the plaintiff's intestate, who was killed by the defendants under the 
following circumstances: He was standing near the railroad as the train 
approached, when he saw alittle child playing on the track. He ran on to the 
track and threw the child off it; but before he could get off himself he was struck 
by the locomotive, and received injuries, of which he died. The defence was on 
the ground of negligence in the deceased. The Court of Appeals held that it 
was the duty of the deceased to act as he did, and that there was no negligence 
if he believed that he could save the child without serious injury to himself; that, 
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therefore, the jury were warranted in finding him free from negligence, and that 
the plaintiff could recover. 

In this case it would seem as if the evident justice of the plaintiff's claim had 
induced the court to depart somewhat from the usual doctrine of the courts as 
to contributory negligence. If the deceased had gone upon the track under any 
other circumstances, when he saw the cars coming, that would no doubt have 
been held conclusive evidence of rashness and foolhardiness, which would defeat 
his claim for damages, no matter how negligent the defendants might have been, 
Does it make the act less rash or negligent, that it was done from a praiseworthy 
motive? If the plaintiff’s intestate had exercised ordinary care, no accident 
would have happened to him. He wilfully put his life in peril; a stronger case 
of negligence contributing directly to the injury could hardly be imagined. If 
defendants are ever to escape liability for the consequences of their own gross 
negligence, by putting the burden on the plaintiff to show affirmatively that 
there was no fault whatever in him, it is hard to see why there was not a com- 
plete defence in this case. It may be questioned also whether the defendants 
were negligent as to the deceased, whatever they may have been as to the child; 
and this is perhaps the greater difficulty with the decision. 


Lire Insurance. — Court oF Arpeats.— The facts in the much litigated 
case of Cluff v. Mut. Ben. Life Ins. Co., which was four times before the Supreme 
Judicial Court of Massachusetts (13 All. 312, 316; 99 Mass. 323, 333), have 
lately been under review in New York, in an action on another policy on the life 
of the same person, issued by the same company, and containing the same pro- 
visions. In this ease (Bradley v. Mut. Ben. Life Ins. Co.), the court held that 
the clause declaring the policy to be void if the assured should die ‘‘ in the known 
violation of any law of the States,” applied not only to violations of the criminal 
law, but to violations of any law for the protection of the civil rights of parties, 
The decision in Massachusetts construed the clause as: referring only to criminal 
acts, and Rapatxo, J., dissenting from the majority of the court, agreed with the 
latter construction. 


In Brookman v. Hamill, it was held that a claim for wharfage is a maritime 
lien, and as such cannot be enforced by process in rem in a State court, and that 
a law providing for its enforcement by such process is unconstitutional and void. 


The record in the case of Messner v. People, lately before this court, failed to 
show that the prisoner was asked, after verdict and before judgment, what he 
had to say why judgment should not be pronounced against him. Held, that ths 
was error, and that judgment must be reversed. Prcxuam, J., dissented, on 
the ground that the omission was only of a form, the reasons for which had long 
ceased. The weight of authority, however, if not of reason, seems to be with 
the opinion of the majority, at least in cases of conviction for capital felonies, as 
this was. In other cases the objection would not probably, at the present day, 
be allowed to prevail. See Jeffries” Case, 12 All. 153. 


ReErorMaTIon OF DEED. — Mistake. — Commission Or APPEALS. — The case 
of Welles v. Yates was a bill in equity setting forth that an agreement was made 
by the plaintiff to sell certain land to the defendant, it being understood that the 
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timber growing thereon should be reserved to the plaintiff; and that the plaintiff 
by mistake gave an absolute deed without any reservation. The prayer was for 
a reformation of the deed, and for an account of the timber taken by the defend- 
ant, and the court made a decree to this effect. At the time when this decision 
was rendered, the case of Glass v. Hulbert, 102 Mass. 25, was not published. 
The facts of this case were substantially the same as those in Welles v. Yates, and 
fraud in the defendant was expressly averred ; but the court held that the deed 
could not be altered, and that as there was no written agreement, the Statute of 
Frauds was a complete defence. It does not distinctly appear by the report 
of the case in New York whether the original contract was in writing, though 
it would seem that it was not. The effect of the statute was not considered by 
the court. 


Court or Common Preas. In re Bomanjee Byramjee Colah. — A novel ques- 
tion as to the disposition of lunatics has just been decided in this court. The 
lunatic was a Parsee merchant, possessed of a large personal property, who was 
found to be insane shortly after his arrival in this country, and a committee was 
appointed by the court to take charge of his person and estate. His relations in 
India, learning these facts, applied to the court to send him home. His physi- 
cians testified that it would be for his benefit to do so, and the only question was 
as to the power of the court to send a lunatic in its custody out of its own juris- 
diction. Daxy, C. J., in an elaborate opinion, on review of all the authorities, 
came to the conclusion that as the court was bound to act for the best interests 
of its ward, and as it clearly appeared that those interests would be best served 
by the transfer prayed for, the lunatic should be sent to Bombay in charge of his 
committee, the expenses to be paid out of his estate. 


NEVADA. 


Rartroap Grant. — Unirep States Circuit Court. District of Nevada. 
Central Pacific Railroad v. Dyer. — This was a bill of peace, brought against 
many defendants, who claimed the land over which the plaintiffs’ road was laid © 
out. The defendants contended that under the act, which granted to the plain- 
tiffs a right of way, two hundred feet wide, over the public lands, they had the 
right to use land without compensation, only in case it had not been occupied by 
private parties at the time the road was actually laid out. But the court (Frecp, 
J.) held, that the right of way vested at the time of the passage of the act; and 
that any purchaser or occupier of the public lands after the date of the act, took 
his estate subject to the exercise of such right. 


PENNSYLVANIA. . 


Circuit Court or THE Unitep States. Eastern District of Pennsylvania. 
In re Conrad.— An interesting question as to the application of the lex loci 
to promissory notes has just been decided in this court. The notes in ques- 
tion were drawn for the accommodation of the bankrupt, and indorsed by him at 
Philadelphia, where both drawers and indorser resided. They were then sent to 
New York, where they were discounted at usurious rates of interest, arid the pro- 
ceeds remitted to Philadelphia in the shape of checks on a New York bank. 
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McKennan, J., held that the notes were of no effect as a contract until 
discounted in New York, and that as the law there in force avoids usurious 


contracts altogether, the holder could not prove for any amount against the 
bankrupt’s estate. 


Unitep Sratres Crrcurr Court. Third Circuit. The Stadacona.—The 
steward of a vessel attempted to smuggle goods without the knowledge of the 
master. The goods themselves were forfeited, but the master was held not liable 


to a penalty for not putting them on his manifest. McKennan, J., delivered 
the opinion. 


Supreme Court. — An important point of the ler et consuctudo parliamenti 
has just been settled in the case of Sank v. Philadelphia. A city ordinance was 
vetoed by the mayor, and passed over his veto in one branch of the city council. 
The other branch at first sustained the veto, but afterwards reconsidered their 
vote and passed the ordinance. Tuompson, C. J., held that the reconsideration 


was of no avail, that the ordinance had not passed, and that the city must be 
enjoined from proceeding under it. 


RHODE ISLAND. 


Unirep Srares Crrcurr Court. Rhode Island District. Knight v. Old 
National Bank. — This was an action on the case for refusing to allow stock 
assigned to the plaintiffs to be transferred on the books of the bank. The 
defence was that the assignor at the time of the assignment was indebted to the 
defendants, and that by one of their by-laws it is provided that ‘‘ no person 
indebted to the bank shall be allowed to sell or transfer his or her stock without 
consent of a majority of the directors.” The court (CLirrorp, J.) held, that 
the by-law was one which the directors had power to make, and was binding 
on the plaintiffs, inasmuch as it was expressly authorized by the articles of asso- 
‘ciation of the bank, of which the plaintiffs were bound to take notice. A similar 
decision had before been made by the Supreme Court of Rhode Island (Lock- 
wood v. The Banks, 8 R. I.), and this case has since been followed in Pendergast 
vy. Bank of Stockton, in the United States Circuit Court for the District of Cali- 
fornia (Sawyer, J.). In this last case the by-law was authorized not by articles 
of association, but by a State statute incorporating the bank. 


UTAH. 


PotyGamy.— Supreme Court.—This question has come up again in the case 
of People v. Hawkins, which was an indictment on a charge of adultery growing 
out of polygamy. Three men summoned as grand jurors testified that they 
believed that polygamy is a revelation from God to the church; that it was a 
fundamental doctrine of their religious system, and that they did not believe that 
a man living in that state was guilty of adultery. McKean, C. J., held, that 
they were incompetent to act. “ When the burglar” (we quote from the opin- 
ion) ‘‘ is a fit juror to inquire into the crime of burglary ; when the robber is a 
fit juror to inquire into the crime of larceny ; when the assassin is a fit juror to 
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inquire into the crime of murder, — then the bigamist, who swears in substance 
that crimes are his religion, may be a fit juror to inquire into the crimes of biga- 
my and adultery.” 

The most interesting of the Mormon cases is that of People v. Brigham Young. 
We have received a copy of the opinion of McKean, C. J., delivered in this 
case, overruling a motion to quash the indictment, on the ground that it charged 
sixteen distinct offences, to wit, lewd and lascivious cohabitation with sixteen 
different females, in as many counts. The decision contains a good many 
curious obiter dicta, which democratic monogamists as well as polygamous theo- 
crats may find interesting. 


The learned counsel for the defendant need not be assured that any motion 
which they may make in behalf of their client, shall be patiently heard and carefully 
considered. Nor does the court intend to restrict them in their arguments, except 
upon questions already adjudicated. But let the counsel on both sides, and the court 
also, keep constantly in mind the uncommon character of this case. The Supreme 
Court of California has well said: “ Courts are bound to take notice of the political 
and social condition of the country which they judicially rule.” It is therefore 
proper to say, that while the case at bar is called The People v. Brigham Young, its 
other and real title is, Federal Authority v. Polyyamic Theocracy. The government 
of the United States, founded upon a written Constitution, finds within its jurisdie- 
tion another government claiming to come from God, — imperiwn in imperio, — whose 
policy and practice are, in grave particulars, at variance with its own. The one 
government arrests the other in the person of its chief, and arraigns it at this bar. 
A system is on trial in the person of Brigham Young. Let all concerned keep this 
fact steadily in view ; and let that government rule without a rival which shall prove 
to be in the right. Ifthe learned counsel for the defendant will adduce authorities 
or principles from the whole range of jurisprudence, or from mental, moral, or social 
science, proving that the polygamic practices charged in the indictment are not 
crimes, this court will at once quash this indictment and charge the grand jury to 
find no more of the kind. 

The pending motion to quash is overruled. 


GREAT BRITAIN. 


Maritme Law.— The case of The Underwriter, decided in the Admiralty 
Court in June, 1868, is reported at length in the Law Times. (25 L. T. 
N. 8. 279.) As the case is of some importance, and has never before appeared 
in print, though decided more than three years ago, we give the head-note. 


The agents of a foreign ship in a British port, who have paid or made them- 
selves liable to pay for necessaries supplied to her, may sue the ship for such ad- 
vances as were made on the ship’s account, but not for the balance of a general 
account against her owners. . 

A copartner in a ship may sue the ship for such advances made by him, but, 
semble, not if he is interested in the particular voyage for which the ship is supplied. 


JupiciaL Cuances. — Our readers will find in our English letter a full ac- 
count of recent appointments and promotions. 
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Avusrrauian Reports. — The Albany Law Journal introduces to its readers 
some decisions of courts whose existence has very seldom, we will venture to 
say, been brought to the notice of any one in America. No lawyer can now 
flatter himself that he has looked up a point thoroughly till he has consulted the 
digest given in that enterprising paper of the Australian reports of Wyatt, Webb, 
& A’Bekkett, of Webb, A’Bekkett, & Williams, and of the Australian Jurist, 
The Law Journal has much to answer for in imposing this additional labor on 
the unhappy student of the common law. The cases themselves are not for the 
most part very interesting ; we select a few. 

Oriental Bank vy. Beilby decides that it is a material alteration of a bill accepted 
by A., if the name of A.’s wife be added as a joint acceptor, though at the time 
of such alteration and afterwards she was a feme covert. (1 Aust. Jur. 81.) 

In Mein v. Dallas, the only words in a deed vesting legal estate were in the 
past tense, ‘‘ hath bargained, sold,” &c. Held, that the legal estate passed, 
(1 Aust. Jur. 89.) 

In Hinchcliffe v. Ballarat Banking Co.; it was held, that a bank is bound to 
look at the date of a check, and not to pay it before the day of its date. (1 
Aust. Jur. 169.) 


Lawyers anp Newspapers. — The question whether counsel have any legal 
remedy for the omission of their names in newspaper reports have, we believe, 
never been tested within courts. According to the Law Times, the point may 
perhaps soon come up for decision. A mysterious letter has been written to the 
Law Times, the writer announcing in that, ‘ failing due correction in the custom- 
ary manner and within the customary period,” he will be “ at liberty to consider 
the propriety of taking legal redress.” What ‘failing due correction in the 
customary manner and within the customary period” means in England we do 
not know; at the first blush, it would seem to be equivalent to “ failing a con- 
venient and safe opportunity for personal violence within the next twenty-four 
hours;” but from the manner in which our contemporary treats the communi- 
cation, this interpretation cannot be the correct one. It is sad to think that any 
one should object to the omission of his name from a newspaper. It is to the 
publication of them that most people object. 


Lisettous Postat Carps, — In connection with this question it is interesting 
to consider another point raised by the Law Times. May a person with im- 
punity make use of the new postal cards. to send his neighbor defamatory and 
scurrillous language concerning him? Might a person, for instance, if he desired 
to do so, direct and send one of these cards to ‘Old Perjury Jones, of Goring 
Place, Llanelly, South Wales”? For this direction sent by way of letter, Jones 
did recover damages only a year ago, as appears in Jones v. Bewicke, L. R. 5 
C. P. 32. But could he have recovered if the words had been written upon a 
postal card? The Law Times thinks that he could, and justly it seems to us. 
If it is not libellous to send a defamatory card of this kind to a man, the law 
of libel may as well at once be confessed a dead letter. The postal card, as our 
readers probably know, is a piece of pasteboard which may be sent through the 
English post-office open. It is at present peculiar to England, but will probably 
be introduced here in the course of time. It is intended for the convenience of 
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people who have a multitude of short letters to write, and who do not care for 
secrecy. Any one through whose hands they pass may, of course, read them; 
and if any one wishes to render his neighbor's life utterly miserable, a more con- 
venient way of accomplishing his design can hardly be imagined than that of 
sending him a number of these cards covered with scurillity and abuse. 


Socran Scrence AND Law Rerorm. — The late meeting of the Social Science 
Congress, was opened with the address of the president, Mr. Vernon Harcourt ; 
he touched upon various topics of general interest to the profession in Great 
Britain, and the address shows very well the direction in which those interested 
in law reform in England are moving; he supported the proposal for a legal 
university; he disapproved of the long vacation, saying, ‘* What can be more 
monstrous than that a man whose rights are invaded is substantially, for three 
months in the year, without redress?” He insists upon the necessity of a more 
orderly arrangement of courts, and he agrees with those who desire a court of 
final appeal,—a Supreme Court for Great Britain and her colonial posses- 
sions. 


[From our London Correspondent.] 


Lonpon, Nov. 24, 1871. 
To THE Epirors oF THE AMERICAN Law REvIEW: — 


GeNTLEMEN, — One of the most remarkable features in our recent judicial history 
has been the great increase of appeals to the Judicial Committee of the Privy Coun- 
cil, which is, as your readers are aware, the final Court of Appeal, not only for admi- 
ralty causes and ecclesiastical causes, but also for all suits begun in any of the foreign 
or colonial dominions of the Crown. The arrears of business, chiefly appeals from 
rich and litigious India, became so great, that an act was passed last session, empow- 
ering the Queen to appoint four permanent judges to sit in the Judicial Committee, 
at salaries of £5000a year; those chosen for the office being taken either from among 
the judges of the Superior Courts at Westminster, or from among the higher Indian 
judges. The public believed, and probably rightly, that it was intended to give one 
of these places to Lord Penzance (formerly Sir James Wilde), the judge of the Pro- 
bate and Divorce Court, putting Sir Robert Collier, the Attorney-General, in his 
place ; and it was supposed that Mr. Justice Willes (of the Common Pleas), one of 
the most learned and experienced of our sages of the common law, would have 
taken his seat in the Judicial Committee at the same time. Some hitch, however, 
has occurred (owing, one hears, to a difficulty about the payment of the judge's 
clerks) ; both Lord Penzance and Justice Willes have preferred to stay where they 
are, and Government have filled up two of the places by the appointment of Mr. Jus- 
tice Montague Smith, who has sat in the Common Pleas for some eight or ten years, 
and earned the reputation of a sound and painstaking, although not brilliant, judge ; 
and of Sir James Colville, a retired Indian judge, who has sat frequently in the 
Judicial Committee for the last few years; announcing that they were going to 
bestow the third upon the Attorney-General, having first made him one of the judges 
of the Common Pleas, in order to comply with the provisions of the act. This course, 
amounting as it does to a palpable evasion of an act passed a few months ago by the 
present ministry itself, has excited much criticism. The object of the restriction on 
the sovereign’s choice imposed by the act is clear enough, it is remarked ; no one is 
to serve in this high appellate tribunal till he has gained experience and proved his 
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judicial merits in a court of first stance. ‘To make a practising barrister judge of 
the Common Pleas in order that he may be immediately translated to the Privy 
Council, is practically to get rid of this security; and if the Government, the Lord 
Chancellor, and the Attorney-General evade the law, who can be expected to respect 
it? These, it is to be supposed, are the considerations which have led Sir Alexander 
Cockburn, the Chief Justice of the Queen’s Bench, to take the unusual step of 
entering a formal protest against Sir R. Collier’s appointment ; and it seems possible 
enough that the matter may cause some trouble to the Government when Parliament 
meets in February. Its importance lies chiefly in this : that the appellate jurisdiction 
of the Privy Council is of some consequence to England as one of the few legal bonds 
which still link the colonies to her. They appreciate highly the advantages of hay- 
ing a resort from their own courts to so able and impartial a tribunal, and may be 
disposed to think that we set no great store by their feelings, when we deal so freely 
with rules established for the purpose of securing for them the best possible judges. 

The personal changes caused by these Privy Council appointments are, the 
removal of Mr. Justice Montague Smith from the Common Pleas; the promotion of 
Sir Robert Collier, who, as Attorney-General, has a right to any judgeship which 
falls vacant during his tenure of office ; and the choice of Mr. Jessel of the equity bar 
to fill the solicitor-generalship, Sir J. D. Coleridge, the late Solicitor-General, having 
succeeded to the attorney-generalship. Sir R. Collier was a sensible and assiduous, 
rather than an eminently learned or acute, lawyer. He was not a successful debater, 
and so will be no great loss to Government in the House of Commons ; but he may 
be expected to turn out a good average common-law judge. Mr. Jessel is a man of 
a very robust and active intellect, who has risen rapidly of late years, and now holds 
a position in the chancery courts second only to that of Sir Roundell Palmer. He is 
perhaps somewhat deficient in subtlety and breadth of view, but a well-read and 
accurate lawyer, as well as a powerful advocate; in whose hands a case never suffers 
from want of force in putting its good points forward. He is by religion as well as 
birth a Jew, and the first who has ever become one of the law officers of the Crown; 
is, of course, a liberal in politics, and has sat for Dover since 1868. 

A decision of some interest to the mercantile world was pronounced a few days 
ago, by the Master of the Rolls, in the case of Peek v. Gurney: a suit by a share- 
holder in Overend, Gurney, & Co. [Limited], to make the directors of the company 
liable for misrepresentations contained in their prospectus, on the faith of which 
plaintiff bought his shares. The court held that the concealment of which it was 
shown that the defendants had been guilty was a misrepresentation which, although 
not fraudulent, would be sufficient to make them liable; and although it distnissed 
the plaintiff’s bill, did so only on the ground that he had acted with great laches in 
neglecting to make, for a long time after he had become a shareholder, inquiries 
which would soon have revealed to him the state of the company. 

The Tichborne trial still drags on, and seems no nearer an end than it was last 
June ; clouds of witnesses coming up, day after day, to swear that they would know 
the claimant anywhere as the original Roger Tichborne. Public opinion is cer- 
tainly more in his favor than formerly ; and the best sign of this is that his bonds 
have risen considerably in the market; but we are still assured by those who are in 
the secrets of the defence that an overwhelmingly complete answer will be ready at 
the proper time. The interest felt in it is naturally not quite so keen now as it was 
at first ; but the newspapers continue to give verbatim reports, and the court is still 
besieged by a crowd of curious spectators. 

So many difficulties have arisen, or been contrived, to delay the building of our 
long promised set of new law courts that we had almost given up thinking of them, 
or at least ceased to expect ever to carry our wigs into them, when it was perceived 
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that foundations were really being laid in the waste ground cleared four years ago 
between the Strand and Carey Street. Here a building is to be erected far less 
extensive and splendid than was at one time intended; for we live under a parsi- 
monious government, which gives money reluctantly, even for so great a national 
work as this, but which will nevertheless be incomparably better than the courts in 
which we are now suffocated. At the present rate of progress, however, most of us 
will be elderly men before we see it completed ; and there is no saying whether by 
that time a great portion of the business now despatched in the Superior Courts of the 
metropolis will not have been remitted to local courts. This question is now before 
the Judicature Commission, whose report upon it is expected with much interest by 
the profession. 
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RicumonD, Inv. Oct. 26, 1871. 
To Tue Epirors or THe American Law Review: — 


In the last number of the Review, under the caption “Suits against Govern- 
ment, Government Officers, &c.,” you approach, but do not quite reach, a question 
on which I have for some time wanted to see a review of the law; namely, how far 
are government, State, county, or city officers Jiable, on general principles, for 
interest made by them, in the use of public funds while in their hands? For instance, 
an officer collecting revenues lends them while in his hands, makes large gains, and 
puts these gains into his own pocket. Is he liable on his bond, or for money had and 
received, like an agent or trustee holding funds ina fiduciary capacity? Officers 
are using public funds in this way to an astonishing extent. The tendency is cor- 
rupting. If there is a legal liability, the law ought to be enforced. Your readers 
here would like to hear from you. 

Yours, &e., J. Y. 


This letter was received too late for us to attempt to consider it atlength. We 
shall be glad to receive suggestions upon the subject, Why could not the money 


be followed into the trade, and the extra profits demanded in equity, on the same 
principle as in the case of a trust fund improperly invested? Robinson v. Robin- 
son, 1 De G., M. & G. 247, 257; Story Eq. Redfield, §§ 462, 462 a; Makepiece 
v. Rogers, 11 Jur. n. s. 314, per Turner, L. J. 
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